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R O N A L D  F .  H U E B A R D
Z 3 O  J U D E | E  B U I L D I N B

SALT LAKE trITY. UTAH E4III

BEFORE THE BOARD OF OIL,  GAS, AND MINING

DEPARTMBNT OF NATURAL RESOURCES AND BNERGY

IN AND FOR THE STATE OF UTAH

- o  0 o -

CO-OP MINING COMPANY, D O C K E T  N O .  8 5 - 0 5 3
C A U S E  N O .  A C T / 0 1 5 / 0 Z S

REPORTER '  S TRANSCRIPT
P e t i t i o n e r ,

vs .

D I V I S I O N  O F  O I L ,  G A S ,  A N D
l4 INrNG,

R e s p o n d e n t .

- o 0 o -

O n  T h u r s d a y ,  O c t o b e r  2 4 ,  1 9 8 5 ,  c o m m e n c i n g  a L  t h e  h o u r

o f  1 0 : 4 0  a . m , ,  a  h e a r i n g  w a s  h e l d  i n  t h e  a b o v e - e n t i t l e d

m a t t e r  b e f o r e  t h e  B o a r d  o f  O i I ,  G a s ,  a n d  M i n i n g  a t  3 5 5  W e s t

N o r t h  T e m p l e ,  3  T r i a d  C e n t e r ,  S u i t e  3 A 2 ,  S a l t  L a k e  C i t y ,

u t a h  8 4 1 8 0 - 1 2 0 3 ;  a n d  s a i d  h e a r i n g  w a s  r e p o r t e d  i n  s h o r t h a n d

b y  R o n a l d  F .  H u b b a r d ,  a  n o t a r y  p u b l i c  a n d  c e r t i f i e d  s h o r t h a n d

r e p o r t e r  i n  a n d  f o r  t h e  S t a t e  o f  U t a h  ( L i c e n s e  N o .  3 2 ) .

- o 0 o -
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A P P E A R A N C E S

B o a r d  M e m b e r s

G r e g o r y  P .  W i l I i a m s ,  C h a i r m a n
James  W.  Car te r
C h a r l e s  R .  H e n d e r s o n
R i c h a r d  B .  L a r s e n
E .  S t e e l e  M c l n t y r e

Sta f f  Members

D r  .  D i a n n e  R .  N i e  I  s o n ,  D i r e c t o r
R o n a l d  J .  F i r t h ,  A s s o c i a t e  D i r e c t o r  f o r  O i t  a n d  G a s
Kenne th  May ,  Assoc i -a te  D i rec to r  fo r  M in ing
J o h n  R .  B a z a ,  P e t r o l e u m  B n g i n e e r
K e i t h  M .  C I e m ,  G e o l o g i s t ,  U t a h  G e o t o g i c a l  &  M i n e r a l  S u r v e y
M a r j o r i e  L ,  A n d e r s o n ,  A d m i n i s t r a t i v e  A s s i s t a n t

B a r b a r a  W .  R o b e r t s ,  A s s i s t a n t  A t t o r n e y  G e n e r a l
Mark  C .  Moench ,  Ass is tan t  A t t -o rney  Genera l

C a r l  E .  K i n g s t o n
At to rney  a t  Law
3 1 4 0  S o u t h  M a i n
S a l t  L a k e  C i t y ,  U t a h  8 4 L 1 5
F o r  p e t i t i o n e r

I N D E X

David Lof s lB zo

Melvin Coonrod, ZZ 33

David Lof 34 36

David  Lof  Q0 49 s7 s7

Melvin Coonrod Sg 6g

David Lof 7 L

Ken lfyatt 72 75

Bi l I  S toddard 83 85

Ken Vfyatt g6 g7

CLOSING STATEMENT BY I.{S. ROBERTS 90CLOSIT.IG STATEMENT BY MR. KINGSTON 93

R O N A L D  F .  H U B B A R D
2 3 O  J U D E i E  E U I L D I N B

SALT LAKE trITY, UTAH B4III
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RtrNALO F.  HUBBARD
Z 3 O  T I U D G E  B U I L D I N C I

SALT LAKE CITY, UTAH E4TTI

S A L T  L A K E  C I T Y ,  U T A H ,  T H U R S D A Y ,  O C T O B E R  2 4 ,  1 9 8 5 ,  1 0 : 4 0  A . M .

- o 0 o -

CHAIRMAN WILLIAMS: We wi I I  tUrN tO I ICM 3 ON thc

agenda .  Th is  j - s  the  t ime  and  p lace  se t  f  o r  the  hear ing  i -n

D o c k e t  N o .  8 5 - 0 5 3 ,  C a u s e  N o .  A C T / 0 1 5 / 0 2 5 ,  C o - O p  M i n i n g  C o m p a n

p e t i t i o n e r r  v s .  D i v i s j . o n  o f  O i 1 ,  G a s ,  a n d  M i n i n g ;  r e s p o n d e n t .

T h e  p e t i t i o n e r  i s  p r e s e n t  r e p r e s e n t e d  b y  M r .  C a r I

K i n g s t o n ,  a n d  t h e  D i v i s i o n  i s  p r e s e n t  r e p r e s e n t e d  b y  M s .

B a r b a r a  R o b e r t s .

MS .  ROBERTS :  l4r  .  Chai rman,  under  the '  pas t  procedur

before th is  Board ,  a l though Co-Op Min ing Company is  the

p e t i t i o n e r  i n  t h i s  m a t t e r ,  t h e  D i v i s i o n  i s  t h e  p a r t y w r i t i n g

t h e  v i o l a t i o n ,  a n d  w e  w i l l  g o  f i r s t  t o d a y .

M R .  K I N G S T O N :  W e  d o n ' t  h a v e  a n y  o b j e c t i o n  t o  t h a t

p rocedure  be j -ng  fo l  l owed .

CHAIRMAN WILLIAMS: Go ahead.

MS.  ROBERTS:  I  have  two  w i tnesses ,  one  who  i s  p re -

s e n t  r i g h t  n o w ,  a n d  o n e  w i I I  b e  l a t e r .  I ' d  l i k e  t o  h a v e  I v I r .

Dave  Lo f  sworn .

( M r .  D a v i d  L o f  w a s  d u l y  s w o r n  t o  t e s t i f  y  a s  a

w i t n e s s .  )

M S .  R O B E R T S :  f n  a d d i t i o n ,  M r .  C h a i r m a n ,  I  h a v e

15  exh ib i t s  tha t  f  have  p re f i ted  and  have  g iven  to  the

pe t i t i oner ,  and  the  pe t i t i oner  has  no  ob  j  ec t i -on  to  any  o f

the exhib j . ts  .  Would you l  ike me to enter  them now or  as I

s55-36i l
THE TCCONO TEVEN FONCE?8
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R O N A L D  F .  H U E E A R O
23 t r  . JUOBE EUILDINB

SALT LAKE CITY. UTAH S4III

o rde r .

g o  a l o n g ?

CHAIRMAN WILLIAMS: As you go a long.

M S .  R O B E R T S :  A l  I  r i g h t .

CHAIRMAN WILLIAMS: Is  there need for  opening

s t a t e m e n t s  o f  a n y  s o r t ?

MS.  ROBERTS:  There  a re  fou r  v io la t ions  tha t  a re

b e i n g  p e t i t i o n e d  h e r e .  T h e  f i r s t  o n e ,  N 8 5 - 4 - B - 2 ,  w e  p r o b a b l y

s h o u l d  t a k e  t h a t  a . l I  t h e  w a y  t h r o u g h  f  i r s t  f o r  c o n t i n u i t y .

T h e n  t h e  n e x t  t w o ,  N 8 5 - 4 - 1 3 - 1  a n d  C 8 5 - 4 - 4 - L  s h o u l d

be  taken  toge ther .

T h e  c e s s a t i o n  o r d e r  i s  a  f a i l u r e  t o  a b a t e  c e s s a t i o n

A n d  t h e n  t h e  f i n a l  o n e ,  C 8  4 - 7 - L - I  s h o u l d  b e  t a k e n

on  i t s  own a l l  t he  way  th rough .

CHAIRMAN WILLIAMS: A1 1 r ight .

M S .  R O B E R T S :  I r d  } i k e  t o  r n a k e  a  s h o r t  o p e n i n g

s t a t e m e n t .  T h e  V i o l a t i o n  i - n  8 5 -  4 - 8 - 2  w a s  i s s u e d  o n  M a r c h

1 2 ,  1 9 8 5 ,  f o r  f a i l u r e  t o  m a i n t a i n  s e d i m e n t  c o n t r o l s  i n  s u c h

a  manner  as  to  p reven t  add i t i ona l  con t r ibu t ions  o f  suspended

s o l i d s  L o  s t r e a m f l o w  o r  r u n o f f  o u t s i d e  t h e  p e r m i t  a r e a .

N o w r  d s  r e q u i r e d  i n  t h e  s t a t u t e ,  4 0 - 1 0 - t 7  ( 2 )  ( j )  ( i i )

o p e r a t o r s  m u s t  u s e  L h e  b e s t  t e c h n o l o g y  c u r r e n t l y  a v a i l a b l e

t o  p r e v e n t  a d d i t i o n a l  c o n t r i b u t i o n s  t o  s u s p e n d e d  s o l i d s  t o

s t r e a m f l o w  o u t s i d e  t h e  p e r m i t  a r e a .

I  h a v e  p a s s e d  o u t  a  c o p y  o f  t h e  c o a l  s t a t u t e ,

ss5-36t t
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R O N A L D  F .  H U B B A R D
2 3 O  J U D G i E  E U I L D I N B

SALT LA,KE trITY, UTAH S4IIT

4 0 - 1 0 .  T h o s e  a r e  t h e  b t u e  s h e e t s .  I  h a v e  p a s s e d  o u t  c o p i e s

o f  t h e  p e r t i n e n t  p o r t i o n  o f  t h e  c o a l  r e g u l a t i o n s  t h a t  I  w l t l

b e  r e f e r r i n g  t o .  T h a t ' s  t h a t  t h i c k  y e l l o w  b o o k  t h a t  y o u  n o r -

m a l  1 y  h a v e .

Now,  the  S ta te  w i l l  p rove  in  th i s  v io la t ion  tha t

in  fac t  the re  was  an  i ced  over  cu lve r t  tha t  was  lead ing  to

a  sed i -ment  pond  f rom the  d is tu rbed  a rea  tha t  was  t ransmi t t i ng

runo f f  f rom the  d is tu rbed  a rea  to  the  sed iment  pond ;  tha t

t h i s  i c e d  o v e r  c o n d i t i o n  w a s  p r e v e n t a b l e  u s i n g  r e a d i l y  a v a i l -

ab le  equ ipment ;  tha t  the  even ts  occur r ing  as  a  resu l t  o f  the

i c e d  o v e r  c u l v e r t  r e s u l t e d  i n  s e d j - m e n t  l a d e n  w a t e r  e n t e r i n g

the  c lea r  wa te r  d i - ve rs ion  d i t ch ,  bypass ing  the  sed iment  pond

a n d  f l o w i n g  i n t o  B e a r  C r e e k ;  t h a t  t h i s  w a t e r  m o s t  l i k e l y  e n -

te red  Bear  Creek ;  tha t  the  sed iment  con t r ibu t ions  o f  th i s

s L r e a m  i - s  a  v i o l a t i o n  o f  t h e  s t a t u t e s  a n d  t h e  r e g u l a t i o n s ;

a n d  t h a t  t h e  v i o l a t i o n  w a s  c a u s e d  a s  a  r e s u l t  o f  k n o w i n g  a n d

i n t e n t i o n a l  c o n d u c t  b y  C o - O p  e m p l o y e e s  o r  i t s  a g e n t s .

MR.  K INGSTON:  We w i  11  reserve  open i -ng  s ta tements  .

M S .  R O B E R T S :  I ' d  l i k e  t o  c a l l  a s  m y  f i r s t  w i t n e s s

M r .  D a v e  L o f .

DAVID LOF

c a l  l e d  a s  a  w i - t n e s s  o n  b e h a t f  o f  t h e  r e s p o n d e n t ,

h a v i n g  b e e n  d u l y  s w o r n ,  t € s t i f i e d  a s  f o l l o w s :

DIRECT EXAMINATION BY MS. ROBERTS

0  M r .  L o f ,  w o u l d  y o u  s t a t e  y o u r  n a m e ,  p l a c e  o f  e m p l o y m e n t ,

3 5 5 - S 6 t l
THE tECOtD ltEVEt rot6Et3
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a n d  b u s i n e s s  a d d r e s s  f o r  t h e  r e c o r d ,  p l e a s e .

A  Dav id  Lo f .  I  am emp loyed  by  the  U tah  D iv i s ion  o f  O i l ,

G a s ,  a n d  M l n i n g .  T h e  b u s i n e s s  a d d r e s s  i s  3  T r i a d  C e n t e r ,

S a l t  L a k e  C i t y ,  U t a h .

a What  pos i t ion have you he ld  wi th the Div i  s  i -on ?

A  M i n i n g  f i e l d  s p e c i a l i s t .

0  For  how tong?

A  F o u r  a n d  a  h a l f  y e a r s .

0  As  an  inspec to r ,  were  you  ass igned  to  the  Co-Op Min ing

C o m p a n y ' s  B e a r  C r e e k  M i n e ?

A  Y e s ,  I  w a s .

0  And  fo r  wha t  pe r iod  o f  t ime?

A  F r o m  O c t o b e r  o f  1 9 8 4  u n t i l  t h e  p r e s e n t .

0 Approximate ly  how many t imes have you been on the s i te

p r i o r  t o  t h e  i s s u a n c e  o f  t h e  v j - o l a t i o n ?

A Pr io r  to  i - ssuance  o f  the  v io la t ion ,  approx i -mate ly  seven

t o  e i g h t  t i r n e s .

0 Did you cond.uct  an i -nspect ion on March 7 ,  1  9 B 5 ?

A  Y e s ,  f  d i d o

O Wou ld  you  desc r ibe  wha t  you  observed  w i th  regard  to  the

c u l v e r t  a t  i s s u e ?

A I  found  tha t  the  cu lve r t ,  wh ich  i s  supposed  to  convey

d is tu rbed  a rea  runo f f  to  the  sed iment  pond  on  the  opera to r ' s

p r o p e r t y  w a s  b l o c k e d  '  , b y  ,  i c e  .  T h e  b l o c k a g e  w a s  a t  l e a  s t

8 5  p e r c e n t .

RTINALD F.  HUBBARD
Z 3 O  J U D G E  E U I L D I N B

SALT LAKE trITY, UTAH E4III

3 5 5 - 3 6 1 1
IHE NECOID IIEVEN TOIGCT3
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R O N A L D  F .  H U B E A R D
2 3 t r  J U O G E  E U I L D I N B

SALT LAKE trITY. UTAH B4III

0  What  ac t ion  d id  you  take  as  a  resu l t  o f  your  observances?

A  I  i s s u e d  N o t i c e  o f  V i o l a t i o n  N 8 5 - 4 - 8 - 2 ,  N o .  2  o f  2 .

O  W h y  d i d  y o u  i s s u e  t h a t  v i o l a t i o n ?

A  I  i s s u e d  i t  b e c a u s e  t h e  o p e r a t o r  h a d  f a i l e d  t o  m a i n t a i n

a  s e d i m e n t  c o n t r o l  t o  i n s u r e  t h a t  a l l  d i s t u r b e d  a r e a  r u n o f f

wou ld  be  passed  th rough  a  sed iment  pond  and  to  insure  tha t

a d d i t i o n a l  s u s p e n d e d  s o l i d s  w o u l d  n o t  b e  c o n t r i b u t e d  t o  t h e

s t r e a m f l o w  r u n o f f  o u t s i d e  t h e  p e r m i t  a r e a .

0  For  whaL  purpose  were  you  on  the  p roper ty  tha t  pa r t i cu la r

day? why were you conduct ing an i -nspect ion ? Did you have

s o m e  i n d i c a t i o n ?

A f  had  rece ived  a  te lephone  ca l t  f rom Mr .  Coonrod  on

February 25 ,  L  9 8 5 .  He ind. icated at  that  t ime that  they had

p r o b l e m s  w i t h  t h e  c u l v e r t .  I n  a d d i t i o n ,  I  h a d  a  p h o n e  c a l l

f  rom OSM Inspector  Frank At tenc io- -

MR.  K INGSTON:  Ob jec t  to  any  conversa t ion  f rom the

OSM j -nspec to r ,  Mr .  Cha i rman .

MS.  ROBERTS:  He  has  no t  s ta ted  any th ing  tha t  the

conversa t ion  has  ment ioned  a t  th i s  po in t

CHAIRMAN WILLIAMS: Keep going.

A  f  was  in fo rmed tha t  the re  was  a  p rob lem w i th  the  cu lve r t .

M S .  R O B E R T S :  I ' d  l i k e  t o  h a v e  M r .  L o f  s h o w  s o m e

s  r  i des  o f  the  a rea  fo r  the  Board '  s  i n fo rmat ion .

( L i g h t . s  o f  f  .  P r o  j e c t o r  o r 1 .  S l i d e  p r o  j e c t e d .  )

T H E  w r r N E S S :  T h i s  s  r  i d e  i s  s t r i c t l y  f o r  i  I  r u s t r a L i v

s55-36t r @7
TECORD IIEVER FOiG€T3
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RtrNALD F.  HUBBARD
23 t r  . IUOGE EU 'LDINB

E'ALT LAKE CITY. UTAH E4TII

purposes  .  I t  was  no t  taken  a t  the  t ime  o f  the  inspec t ion .

Th is  s  I  j -de  shows the  a rea  wh ich  con t r ibu ted  o r  i s  supposed

to  con t r ibu te  to  the  sed iment  pond .  The  a rea  wh ich  i s  j -nc  lude

in  the  rough  a rea  i s  th i s  road  a rea  here .  The  pad  a rea  o f

t h e  s c a l e h o u s e .  T h e  s c a l e h o u s e  i s  r i g h t  h e r e .  T h e  s c a l e s

i n  f r o n t  o f  t h e  s c a l e h o u s e .  T h e  c a t s .  D i e s e r  p u m p s ,

The  sed iment  pond  i s  l oca ted  immed ia te ly  to  the

w e s t  o f  t h e  s c a l e h o u s e .  T h e  c u l v e r t  i n  q u e s t i o n  i s  l o c a t e d

acros s f  rom the sed j - rnent  pond on the other  s  ide of  the road.

There  i s  an  und is tu rbed  d ive rs ion  o r  c lea r  wa te r  d i - ve rs ion

wh ich  runs  a long  the  ins ide  o f  th i s  road .  A long  the  ou ts ide

here  i s  p ro tec ted  f rom the  d is tu r :bed .  a rea  runo f f  by  a  berm.

The  d is tu rbed  a rea  runo f f  i n  th i s  a rea  fo l l ows  down the  road . .

I t  f o l l o w s  a n d  t h e n  c r o s s e s - - a l s o  i t  c r o s s e s  t h i s  p a d .  I t

f o l l o w s  a l o n g  t h e  b e r m .

( N e w  s I i d e .  )

T h i s  i s  a  p i c t u r e  o f  t h e  c u l v e r t  i n  q u e s t i o n  a t

the date--upon the day of  my inspect  j -on.  I  was accompanied.

on  the  inspec t ion  by  Tom Munson ,  hydro tog is t .  Th is  i s  the

c u l v e r t  i n  q u e s t i o n .  T h l s  w a s - - t h i s  l s  t h e  a m o u n t  o f  t h e

open i -ng  tha t  was  le f t  where  the  en t i re  cu lve r t  i s  approx j -mate l

t h i s  a r e a  h e r e  ( i n d i c a t i n g ) .

f t  w a s  f i 1 l e d  w i t h  i c e .  I t  w a s  q u i t e  s o l i d .  T h e r e

i s  c o a l  f i n e s  i n  t h e  a r e a .  T h i s  i s  t h e  c l e a r  w a t e r  d i v e r s i o n

wh ich  i s  immed ia le l y  beh ind  the  d is tu rbed  a rea  runo f f .  Th is
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i s  bermed of f  in  th is  area to  prevent  d is turbed area runof f

which is  supposed to  go in to  the cu lver t  f rom enter ing the

c lea r  wa te r  d i ve rs ion .

( N e w  s I i d e .  )

The  runo f f  wh ich  was  d ive r ted  pas t  the  cu lve r t  i n le t

w h i c h  I  j u s t  s h o w e d  y o u  w a s  p a s s e d  t o  t h i s  c u l v e r t  ( i n d i c a t i n g )

T h i s  i s  a  c l e a r  w a t e r  d i v e r s i o n .  T h e  c u l v e r t  w h i c h  c o n v e y s

the  c lea r  wa te r  undernea th  the  road ,  and  then  in to  Bear  Creek ,

wh ich  i s  a  perenn ia l  s t ream.  Th is  p i c tu re  was  taken  on  the

same da te  as  the  inspec t ion .

( N e w  s l i d e .  )

I m m e d i a t e l y  o r  s e v e r a l  f e e L  b e l o w  t h e  c u l v e r t  o u t l e t

o r  the  cu lve r t  wh ich  I  j us t  showed you ,  the  c lea r  wa te r

c u l v e r t - - t h e  o p e r a t o r  h a d  p l a c e d  a  s i - 1 t  f e n c e  a n d  a  U - s h a p e d

s t raw ba le ,  the  purpose  o f  wh ich  was  to  t r y  and  con t ro l  sed i -

ment  go ing  in to  the  s t ream,  wh ich  i s  l oca ted  bac l<  to  th i s

a r e a  h e r e  ( i n d i c a t i * - q ) .  V c u  w i - 1 I  n o t i c e  r i g h t  h e r e - - I  |  1 1  f  o c u s

t h i s  a  l i t t l e  b e t t e r - - t h i s  i s  a  h o l e  u n d e r  t h e  s i l t  f e n c e ,

s o  t h a t  t h e  w a t e r  c o u l d  h a v e  p a s s e d  u n d e r  t h e  s i l t  f e n c e .

The  s i l t  f ence  was  ine f fec t i ve  a t  the  t ime  o f  my  inspec t ion .

T h i s  i s  t h e  s i l t  f e n c e  h e r e  y o u  c a n  s e e .  T h i s  i s

t h e  s t r a w  b a l e  b e h i n d  t h e  s i l t  f e n c e .  T h e  s t r e a m  i s  i n  t h i s

l  ocat ion .  You wi  1 I  note the coa I  f  ines sed j -ments ,  some of

w h i c h  h a v e  c o l l e c t e d  b e h i n d  t h e  s t r a w  b a l e s .  Y o u  w i l l  a l s o

no te  tha t  the  runo f f  can  pass  a round  e i the r  s ide  o f  th i s  s t raw
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b a l e ,  t h e r e f o r e  r e n d e r i n g  t h i s  i n e f f e c t i v e .

was  taken  on  the  da te  o f  my  inspec t ion .

And th is  p ic ture

( L i g h t s  o n .  P r o j e c t o r  o f f .  )

MS.  ROBERTS:  Mr -  Cha i rman,  I  wou ld  a t  th i s  t ime

l i k e  t o  i n t r o d . u c e  E x h i b i t s  1  a n d  2 .  W e  w i t l  b e  d i s c u s s i n g

those .  No .  1  i s  a  copy  o f  the  NOV tha t  was  i ssued  on  tha t

d a t e ,  a n d  E x h i b i t  N o .  2  i s  a  c o p y  o f  t h e  i n s p e c t o r ' s  s t a t e -

ment  and  repor t .

0  (  By Ms .  Roberts  )  t t l r  .  Lof  ,  pr ior  to  the is  suance of  the

NOV,  had  you  d iscussed  the  cond i t i on  o f  the  cu lve r t  w i th  any -

one  a t  Co-Op Min ing?

A  Y e s ,  I  h a d  d i s c u s s e d  t h e  c o n d i t i o n  o f  t h e  c u l v e r t  w i t h

the  opera to r  du r ing  a  te lephone  conversa t ion  on  February  25 .

A  H a d  y o u  d i s c u s s e d  t h i s  w i t h  a n y o n e  e l s e ,  t h i s  i s s u e ?

A Yes .  I  had  d iscussed  i t  w i th  OSM Inspec to r  F rank  A f tenc io

in  a  te lephone  conversa t ion  on  the  morn ing  o f  February  27  .

0  Wi  I  I  you  tu rn  now to  Exh ib i t  No .  2  in  your  inspec to r '  s

repor t  document ing  these  conversa t ions .

A  Wou ld  you  t i ke  me to  read  th i s  f rom my repor t?

M S .  R O B E R T S :  N o w ,  t h i s ,  m e m b e r s  o f  t h e  B o a r d ,  w o u l d

be  the  inspec to r ' s  repor t  fo r  85 -  4 -B :2 , ,  and  f  i ve  pages  in to

that document. f  t  starts out at the top, tr 'Excerpt f ,rom Bear

Canyon  memo , fo r  3 -7 -g5 . "

How many  pages  i s  the  no t i ceCHATRMAN WILLTAMS:
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1T

M S .  R O B E R T S :  T h e  n o t i c e  i t s e l f  c o v e r s  t h r e e  p a g e s .

There  may  o r  may  no t  be  a  cover  le t te r .  Then  the re  i s  a  docu-

m e n t  e n t i t l e d ,  " E v e n t  V i o l a t i o n s  a n d  I n s p e c t o r ' s  S t a t e m e n t . "

CHAIRMAN WILL IAMS:  And  tha t ' s  pa r t  o f  the  NOV?

M S .  R O B E R T S :  N o .  T h a t  i s  p a r t  o f  E x h i b i t  N o .  2 .

CHAIRMAN WfLLIAMS: Thank you.

l 4 S .  R O B E R T S :  I f  I  m a y ,  M r .  C h a j - r m a n ,  I ' d  l i k e  t o

h a v e  M r .  L o f  r e a d  t h i s  f r o m  h i s  i n s p e c t o r ' s  s t a t e m e n t  f o r

t h a t  p e r i o d  o f  t i m e .

CHAIRMAN WfLLIAMS: Beginning on which page? Page

2 ?

M S .  R O B E R T S :  R i g h t .  I t  i s  e n t i t l e d ,  " P a g e  2 " .

CHAIRMAN WILL IAMS:  A l  I  r i gh t .

M S .  R O B E R T S :  S t a r t i n g  a t  t h e  b o t t o m ,  e n t i t l e d ,

" S c a l e h o u s e  C a t c h  B a s i n  C r o s s  C u l v e r t .  "

CHAIRMAN WTLLIAMS:  A1  I  r i gh t .

THE WITNESS :  "  Dur ing  a  te  l "ephone  conversa t ion  w i th

I1[ r .  Coonrod of  Co-Op Min ing Company on February 25 of  t985 ,

Mr .  Coonrod  in fo rmed me tha t  the  c ross  cu lve r t  under  the  road

t o  t h e  c a t c h  b a s i n  o r  s e d i m e n t  p o n d  w a s  p a r t i a l l y  b l o c k e d

w i t h  i c e .  H e  a s k e d  i f  i t  w o u l d  b e  a 1 I  r i g h t  t o  d i v e r t  t h e

d is tu rbed  a rea  runo f f  i n to  the  ad jacen t  und is tu rbed  d ive rs j -on

or  c  lea r  wa te r  d i - ve rs ion  wh i  l e  he  t r i ed  to  c  lea r  the  i ce  f  rom

t h e  c u l v e r t .  f  s p e c i f i c a l f y  t o l d  M r .  C o o n r o d  n o t  t o  d i v e r t

the  d is tu rbed  a rea  runo f f  i n to  the  und is tu rbed .  d i ve rs ion  o r

9 5 5 - 3 6 1 1
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c l e a r  w a t e r  d i v e r s i o n .  I  e x p l a i n e d  t o  h i m  t h a t  o n e  o f  t h e

b e s t  t h i n g s  t h a t  h e  c o u l d  d o  t o  t r y  a n d  c l e a r  t h e  i c e  f r o m

the  cu lve r t  was  to  a I  l ow the  wa te r  to  con t inue  to  run  th rough

the  cu lve r t .  I  t o ld  h im to  t r y  to  open  up  the  cu lve r t  and

t o  p l a c e  s t r a w  b a l e s  a n d  s i l t  f e n c e  j - n  t h e  u n d i s t u r b e d  d i - v e r -

s i o n  b e l o w  t h e  c u l v e r t  i n t e t  j u s t  i n  c a s e  s o m e  o f  t h e  d i s -

tu rbed  a rea  runo f f  happened  to  bypass  the  cu lve r t  i n  ques t ion .

H e  s a i d  t h a t  h e  h a , C  a r r e a d y  i n s t a l  l e d  s t r a w  b a l e s  a n d  s i l t

f ence  and  tha t  he  was  go ing  to  t r y  to  Lhaw the  i ce  us ing

a  s a l a m a n d e r , "  w h i c h  i s  a  h e a t e r  u s e d  i n  c o n s t r u c t i o n  p r o j e c t s

"  On  February  2J  ,  1  9  8  5 - -  "

M R .  K I N G S T O N :  f  o b j e c t  t o  t h a t  p a r t  o f  i t ,  y o u r

H o n o r .  T h a t ' s  w i t h  r e g a r d s  t o  t h e  c o n v e r s a t i o n s  b e t w e e n

M r .  L o f  a n d  t h e  O S M  i n s p e c t o r .

CHAIRMAN WILL IAMS :  We I  I  ,  i t  may  be  hearsay .  I t '  s

par t  o f  the  phys  i ca  I  d .ocument  .  So  we  w i  I  I  rece  i ve  i t  f  o r

t h a t  p u r p o s e .

T H E  W I T N E S S :  " O n  F e b r u a r y  2 7 ,  1 9 8 5 ,  O S M  I n s p e c t o r

Frank  A t tenc io  ca l  l ed  me f  rom Pr i ce  and  in f  o rmed me tha t  Mr .

Coonrod  had  reached  the  berm and  d i rec ted  tha t  the  d is tu rbed

a r e a  r u n o f f  i n t o  t h e  u n d i s t u r b e d  o r  c l e a r  w a t e r  d i v e r s i o n

a n d  w a s  p a s s i n g  i t  t h r o u g h  a  s i l t  f e n c e  a n d  s t r a w  b a l e .

Because  Mr .  A t lenc io  v iewed the  s i tua t ion ,  the  D iv i s i -on  re -

c e i v e d  1 0 - d a y  n o t i c e  x - 8 5 - 0 2 - 0 3 1 - 0 2  o n  M a r c h  4 ,  1 9 8 5 .  "

0 (  By iv ls  .  Rober ts  )  So,  Mr .  Lof  ,  in  your  opin ion,  Co-Op

355 .3611
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A

Min ing  Company  was  we l l  aware  o f  the  s ta tus  o f  the  cu lve r t

and  the  cond i t i on  o f  the  cu lve r t?

Y e s .

M S .  R O B E R T S :  I ' d  l i k e  t o  n o w  d i s c u s s  w i t h  y o u

t h e  c i v i l  p e n a l t i e s  p o r t i o n  o f  t h e  N o t i c e  o f  V i o l a t i o n .

Mernbers of  the Board,  I  have prov ided you wi  th  cop j -es of

t h e  r u l e s ,  a n d  t h a t t s  b e g i n n i n g  o n  p a g e  2 7 9  o f  t h a t  w h i t e

handou t  I  gave  you :  how assessments  a re  made,  h i s to ry  po in ts ,

s e r i o u s n e s s  ,  n e g l  i g e n c e ,  e t  c e t e r a ,  f o r  t h e  c i v i  1  p e n a l t i e s  .

CHAIRMAN WILLIAMS: Which page?

M S .  R O B E R T S  :  P a g e  2 7  9 .  F i r s t  o f  a l  1  r  w €  w i  I  I  n o t

d i s c u s s  t h e  h i s t o r y  o f  p r e v i o u s  v i o l a t i o n s .  T h a t  i s  f a i r l y

w e l I  d o c u m e n t e d  a n d  s p e c i f j - c a l I y  e x p l a n a t o r y .  T h e  s e r i o u s n e s s

i s  b r o k e n  l n t o  t w o  p o r t i o n s :  p r o b a b i l i t y  o f  o c c u r r e n c e ,  a n d

damage.

0  ( B y  M s .  R o b e r t s )  M r .  L o f ,  w i t h  r e g a r d  t o  p r o b a b i l i t y

o f  o c c u r r e n c e ,  b a s e d  u p o n  y o u r  e x p e r i e n c e  a s  a n  i n s p e c t o r  a n d

your  knowl  edge  o f  th i  s  pa r t  j - cu  l  a r  a rea ,  wha t  i n  your  op in ion

is  the  p robab i l i t y  tha t  sed iment  laden  wa te r  en te red  Bear

Creek  ?

A  f t  i s  l i k e l y .  T h e  c u l v e r t  w a s  b l o c k e d ,  a s  e v i d e n c e d  a t

the  t ime  o f  my  inspec t ion  in  ve ry  c lose  p rox im i ty  to  Bear

C r e e k .

MS.  R .OBERTS :  Now,  the  Board  w i  11  no t i ce  tha t  w i th

r e g a r d  t o  s e r i o u s n e s s ,  t h e r e  a r e  s e v e r a l  p o i n t s  t h a t  m a y  b e

355-96i l
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assessed  anywhere  f rom none  to  ins ig ] l i f i can t ,  u41 j -ke ly ,  and

l i k e l v ,  a n d  t h e n  o c c u r r e d .  T h a t ' s  o n  p a g e  2 8 1  o f  t h a t  h a n d o u t

f  wou ld  l i ke  to  admi t  Exh ib i t s  3  and  4 ,  v . rh i ch  a re

p r o p o s e d  a n d  f i n a l i z e d  a s s e s s m e n t s  f o r  t h i s  v i o l a t i o n .  I n

t h e  p r o p o s e d  a n d  f i n a l i z e d ,  t h e  p o i n t s  a s s e s s e d  f o r  s e r i o u s -

n e s s  a r e  L 4 ,  w h i c h  p u t s  i t  i n  t h e  h i g h  e n d  o f  l i k g l v  t h a t

damage had  occur red .

0  (By  Ms .  Robe r t s ) Mr .  Lo f ,  cons  ide r ing  tha t 1  4  p o i n t s

do you con-

mat te r  ?

w e r e  a s s e s s e d  f o r  t h i s  v i o l a t i o n f o r  se r i ousness ,

cu r  w i t h  t he  assessmen t  o f f i ce r ' s  r epo r t  on  t ha t

A Y e s  I  I  d o .

0  Wi th  regard  to  the  ex ten t  o f  damage,  wh ich  i s  pa r t  No .

2  o f  the  se r iousness  ca tegory ,  i n  your  op in  j -on  wou ld  the  dam-

age  to  the  env i ronment  ex tend  o f f  the  s i te?

Y e s ,  i t  w o u l d .  I t  c o u t d  e a s i l y  p a s s  i n t o  B e a r  C r e e k .

I s  t h a t  a  p e r e n n i a l  s t r e a m ?

Y e s ,  i t  j - s .

MS.  ROBERTS:  Aga in ,  on  page  28 t  the re  a re  po in ts

tha t  can  be  assessed  fo r  damage w i th  regard  to  whe ther  the

d a m a g e  s t a y e d  o n s i t e  o r  e x t e n d e d  o f f s i t e .  I n  t h i s  p a r t i c u l a r

c a s e '  2 1  p o i n t s  w e r e  a s s e s s e d  f o r  d a m a g e  e x t e n d i n g  o f f s i t e

t h e  p e r m i t  a r e a .

0  ( e y  M s .  R o b e r t s )  u r .  L o f ,  d o  y o u  c o n c u r  w i t h  t h e  a s s e s s -

m e n t ' s  o f f i c e r  r e p o r t  o n  t h i s ?

A Y e s ,  I  d o .

A

0

A
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15

A

0

0 Wi th  regard to  the next  category ,  wh ich is  nes l iqence,

Mr .  Lof ,  do you reca l l  your  prev ious tes t imony wi th  regard

to  Co-Op 's  know ledge  o f  t he  b locked  cu l ve r t  o f  t he  v io la t j - on?

Y e s .

W i t h  r e g a r d  t o  t h e  a s s e s s m e n t  o f  p o i n t s  f o r  n e g l i g e n c e

o n  t h i s  v i o l a t i o n ,  d o  y o u  c o n c u r  w i t h  t h e  a s s e s s m e n t  o f f i c e r ' s

r e p o r t  t h a t  t h i s  v i o l a t i o n  w a s  t h e  r e s u l t  o f  r e c k l e s s ,  k n o w i n g

or  ln ten t iona l  conduc t?

Yes .

Would  you exp la in  your  reasoning for  your  concurrence?

The operator  ca l led f f i€ r  knowing that  he had a  prob lem

w i t h  t h e  c u l v e r t ;  a s k e d  i f  h e  c o u l d  b r e a c h  t h e  b e r m .  f  t o l d

h i rn  ho  ,  to  con t inue  I  eav ing  wa te r  go ing  th rough  the  cu  l ve r t

t o  t r y  a n d  c l e a r  i t .  u p .  H e  a l s o  d i s c u s s e d  t h e  p o s s i b i l i t y

o f  us ing  some k ind  o f  a  hea t ing  e lement ,  wh i -ch  i s  a  p ropane

h e a t e r  o f  s o m e  s o r t ,  t o  c l e a r  t h e  i c e .

In  add i t i on ,  they  rece ived  a  10-day  no t i ce  f rom the  OSM

inspec to r ,  d t  wh ich  t  j -me  they  were  f  u  I  l y  aware  o f  the  f  ac t

tha t  they  had  a  p rob lem w i th  the  cu lve r t .  Ye t ,  by  the  t ime

I  h a d  g o t t e n  t o  t h e  m i n e  s i t e ,  t h e y  s t i l l  h a d  n o t  c l e a r e d  t h e

c u l v e r t .

0  What  was  Mr .  Coonrod '  s  res loonse  to  the  b locked  cu lve r t

i n  your  te lephone  conversa t ion  on  February  25?  What  was  h is

a c t i o n  a s  a  r e s u l t  o f  t h e  b l o c k e d  c u l v e r t ?

A  What  d id  he  do  fo t low ing  our - -

A

0

A

35s-36i l
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0

A

Y e s .

He b reached  the  berm,  wh ich  f  to ld  h im to  leave  in tac t .

Y IS .  ROBERTS:  I  have  a  le t te r  marked  Exh ib i t  5  f  rom

Coonrod  addressed  to  Dave  Lo f .  I  wou ld  l i ke  to  admi t  tha t

e v i d e n c e  a t  t h l s  t i m e .

Mr .

in to

CHAIRMAN WILL IAMS:  What ' s  the  da te?

MS. ROBERTS :  The date j -s  March 21 ,

a t  the  bo t tom paragraph  o f  tha t  f i r sL  page  i s

w h i c h  w e ' r e  d i s c u s s i n g  t o d a y .

1  9 8 5 .  B e g i n n i n g

t h e  v i o l a t i o n

O (By  Ms  .  Rober ts  )  t t t r .  Lo f  ,  wou ld  you  jus t  d i scuss  wha t

t h i s  l e t t e r - - d i d  M r .  C o o n r o d  t e t l  y o u  t h a t  h e  h a d  i n  f a c t

b reached  the  berm in  th i s  le t te r?

A  Y e s .  f n  t h e  l e t t e r  h e  s t a t e d  t h a t  a f t e r  h a v i n g  t a l k e d

to  me and  t r y ing  to  con tac t  my  superv iso r ,  Joe  He l f r i ch ,  he

dec ided  on  h is  own to  d ive r t  the  f l ow in to  the  c lea r  wa te r

d i  t ch  .

M r .  L o f  ,  h o w  d i d  C o - O p  u l t i m a t e l y  a b a t e  t h i s  v j - o l a t i o n ?

They  used .  a  t ype  o f  a  hea te r  to  pu t  i ns ide  o f  the  c t t l ve r t

t o  m e l t  t h e  i c e .

How long d id you g ive the company for  abatement?

They  had  approx imate ly  a  week  f rom the  da te  o f  rece ip t

o f  the  v io  l  a t ion  to  aba te  the  v io  I  a t i -on  .

0  How long  d id  they  take  to  aba te  tha t  v io la t ion?

A I  don '  t  know; but  when I  re turned to the s j - te  to  conduct

a  f o l l o w - u p  i n s p e c t i o n ,  t h e  v i o l a t i o n  h a d  b e e n  a b a t e d .  I

0

A

0

A
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be l ieve  tha t  i t  was  March  22 .  The  aba tement  dead l ine  g iven

w a s  M a r c h  2 I .

0  So  the  fac t  tha t  the re  a re  no  good  fa i th  po in ts  awarded ,

do  you  concur  w i th  tha t  pa r t?

A  Y e s ,  f  d o .

O Why  do  you  concur  w i th  tha t?

A The operator  had made no ext raord inary at tennpts to  abate

the  v j -o la t ion .  They  used  equ ipment  tha t  wa .s  read i - t y  ava i lab le

t o  a b a t e  t h e  v i o l a t i o n .  I t  w a s  n o r m a l  c o m p l i a n c e .

M S .  R O B E R T S :  N o r m a l  c o m p l - i a n c e .  f f  t h e  B o a r d  w i I I

l o o k  a t  p a g e  2 B Z  o f  t h a t  h a n d o u t  o n  t h e  r e g u l a t i o n s ,  y o u  w i l l

no t i ce  tha t  good  fa i th  po in ts  a re  awarded  to  sub t rac t  f rom

the  o r  j -g ina  I  I y  as  ses  sed  po in ts  f  o r  the  opera to r  '  s  ac t  j -ons  a f  -

t e r  t h e  v i o l a t i o n  h a s  b e e n  i s s u e d ,  a n d  n o r m a l  c o m p l j - a n c e  i s

z e r o  g o o d  f a i t h  p o i n t s .

0  (By  p I$  .  Rober ts  )  u r .  Lo f  ,  i n  your  op in ion  cou ld  Co-Op

h a v e  k e p t  t h i s  c u l v e r t  c l e a r ?

A Yes ,  f  be l ieve  they  cou ld  have  by  p roper  snow remova l

p r a c t i c e s ,  b y  k e e p i n g  t h e  c u l v e r t  i n l e t  c l e a r  o f  s n o w  a n d  i c e

as  the  snow and  i ce  accumu la te ;  a l so ,  they  cou ld  have  done

w h a t  t h e y  e v e n t u a l l y  d i d  t o  a b a t e  t h e  v i o l a t i o n  b y  p l a c i n g

a  hea te r  on  and  o f f  a t  d i f fe ren t  t imes  when  they  no t i ced  a

prob lem to  con t ro l  the  i ce  bu i ldup .  They  cou ld  have- -o ther

opera to rs  have  run  wa te r  th rough  the i r  d i ve rs ions  o r  cu lve r ts

in  o rder  to  me l t  t he  . i ce  on  the i r  p roper t ies  .

355-361 t
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O In  your  op j -n ion ,  has  Co-Op used  the  bes t  techno logy

cur ren t l y  ava i  l ab1e  to  keep  con t r ibu t  j -ons  o f  sed iment  f  rom- -

A  No ,  they  have  no t .

MS.  ROBERTS:  - - f  rom the  s t rea rn?  Thank  you .  I  have

n o  f u r t h e r  q u e s t i o n s  o f  t h i s  w i t n e s s  o n  t h i s  i s s u e  -

CHAIRTIAN WILLIAMS : Mr . Kings ton .

CROSS-EXAMINATION BY MR. KINGSTON

0 Mr ,  Lo f ,  when  you  made your  inspec t ion r  ds  I  th ink  the

s  I  i d .es  you  showed us  i  l  l us t ra ted ,  the re  was  no t  any  wa te r  c i r -

cumven t ing  the  cu lve r t ,  was  the re?

A  N o ,  t h e r e  w a s  n o t .

0  S o  y o u  a c t u a l l y  d i d n ' t  s e e  a n y  w a t e r  r u n n i n g  f r o m  t h e

d is tu rbed  a rea  in to  the  Bear  Creek  channe l?

A  N o .

0  And  your  i -nspec t ion ,  ds  a  mat te r  o f  f  ac t ,  was  some ten

days  a f te r  the  p rob lem was  po in ted  ou t  to  you  by  Mr .  Coonrod?

A The  da te  o f  the  inspec t ion  was- -

0 March 7 .

A  - - M a r c h  7 ,  1 9 8 5 .

A And your- -

A  I  was  con tac ted  by  Mr .  Coonrod  on  F€bruary  25 .

0  V i lh i ch  i s  ten  days ,  two  ,weeks ,  somet ime in  , tha t  t ime

frame ?

A  Y e s .

0  D o e s  t h e  D i v i s i o n  r e c e i v e  c o p i e s  o f  N o t i c e s  o f  V i o l a t i o n

355-3611
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i ssued  by  the  OSM?

A  Y e s ,  t h e y  d o .

0  rn  th i s  pa r t i cu l  a r  case  ,  d id  you  rece i -ve  a  copy  o f  any

no t i ce  c l ted  l : y  the  OSM fo r  tha t  cond i t i on  tha t  they  inspec ted

A I  rece ived  a  10-day  no t i ce  f rom the  OSM inspec to r .  They

d o  n o t  i s s u e  v i o l a t i o n s .

0  T h e y  d o  n o t  i s s u e - -

A  A t  tha t  t i -me .

0  T h e y  d o  n o t  i s s u e  v i o t a t i o n s ?

A  I t  d e p e n d s  u p o n - - w e I l ,  j - n  t h i s  c a s e ,  t h e y  d i d  n o t  i s s u e

a  v j - o l a t i o n ,  T h e y  i s s u e d  a  1 0 - d a y  n o t i c e .

0  They  do  have  the  p re roga t i ve ,  though ,  do  they  no t ,  to

i s s u e  a  v i o l a t i o n  o n  s i t e  a t  a n  i n s p e c t i o n ?

A  N o ,  t h e y  d o  n o t .

A  Y o u ' r e  s u r e ,  o f  t h a t ?

A  Y e s .

0  A n d  a t  t h e  t i m e  y o u  m a d e  t h e  i n s p e c t i o n ,  y o u ,  o f  c o u r s e ,

d i d  v i e w  t h e  b a l e  o f  h a y  a n d  f  e n c e  t h a t  h a d  b e e n  j - n s t a l l e d ,

a n d  t h e r e  w a s n ' t  a n y  w a t e r  r u n n i n g  e i t h e r  u n d e r  t h e  b a l e  a t

tha t  t ime  o r  a round  the  fence ,  was  the re?

A  T h a t  i s  c o r r e c t .

0  Do  you  reca l  l  i n  your  conversa t ion  w i th  I ! [ r .  Coonrod- - th i s

wou  ld  be  the  February  25  conversa t i -on  by  phone- - te  I  I  i ng  Mr  .

Coonrod  to  submi t  a  p lan  to  co r rec t  bhe  v io la t ion ,  to  co r rec t

t h e  p r o b l e m ?

R O N A L D  F .  H U E E A R D
Z 3 O  J U D G E  B U I L O I N B

EiALT LAKE trITY. UTAH B4III
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A  I  s u g g e s L e d  L h a t  i f  h e  c o u l d  n o t  g e t  t h e  c u l v e r t  c l e a r

in  a  manner  in  wh ich  we  d iscussed  and  i f  he  wan ted  to  d ive r t

the  d is tu rbed  a rea  runo f f  j -n to  the  c lea r  wa te r  d i - ve rs ion ,  then

a t  tha t  po in t  he  shou ld  submi t  a  p lan  reques t ing  tha t  they

be  a l  l owed  to  d ive r t  the  d is tu rbed  a rea  runo f  f  i -n to  the  und is -

t u r b e d .  c l e a r  w a t e r  d i v e r s i o n .

0  And  you 've  wr i t ten  in to  your  repor t  tha t  your  comment

was  tha t  the  be t te r  way  was  to  con t inue  to  a l l ow the  wa te r

to  run  th rough  and  perhaps  tha t  wou ld  me l t  o r  somehow d iss i -

pa te  the  l ce?

A  I  s u g g e s t e d  t h a t  w o u l d  b e  a - -

A  Do  you  reca l l  Mr .  Coonrod  ask ing  tha t  he  wan ted  to  ta l k

t o  J o e  H e l f r i c h ?

A I  do  no t  be l ieve  tha t  he  asked .  me a t  tha t  t ime  tha t  he

c o u l d  s p e a k  t o  M r .  H e I f r i c h .

0  A n d  y o u  d i d n ' t  i n  f a c t  t r y  a n d  c o n t a c t  M r .  H e t f r i c h  o r

r e l a y  t h e  c a l I  t o  h i s  o f f i c e ?

A  N o .

MR.  K INGSTON :  No  fu r the r  ques  t i ons  .

REDIRECT EXAMINATION BY MS. ROBERTS

0 I  have  one  ques t ion .  Mr .  Lo f ,  to  your  knowledge  in  the

f o u r  a n d  a  h a l f  y e a r s  t h a t  y o u  w o r k e d  f o r  t h e  D i v i s i o n  o f  O i I ,

G a s ,  a n d  M i n i n g ,  h a s  t h e  D i v i s i o n  e v e r  a u t h o r i z e d  r u n o f f  f r o m

a n  u n d i s t u r b e d  a r e a  t o  f l o w  i n t o  a  c l e a r  w a t e r  d i t c h  a n d ,  t h u g

d i r e c t l y  i n t o  a  p e r e n n i a l  s t r e a m ?

a55-3611 @20
IECOND ilEVER FOI6ET3



1

2

3

4

5

6

7

I

I

1 0

1 1

1 2

f 3

1 4

1 5

1 6

t 7

f8

19

20

21

22

23

24

25

RtrNALD F.  HUBEARD
2 3 O  J U D E i E  B U I L D I N B

SiALT LAKE trITY. UTAH S4TII

A  N o ,

M S .  R O B E R T S :  T h a n k  y o u .  T h a t '  s  a I  1  I  h a v e .

CHAI RMAN WILLf  AMS: Does the Board have any quest i .on

o f  t h i s  w i t n e s s ?  T h a n k  y o u .

Do  you  have  any  ob jec t ion  to  the  f i ve  exh ib i t s '

M r .  K i n g s t o n ?

MR.  KTNGSTON:  None .

CHAfRMAN WfLL IAMS:  We w i l l  rece ive  Hxh ib i t s  1

t h o u g h  5 .

(Exh ib i t s  1  th rough  5  were
r e c e i v e d  i n  e v i d e n c e .  )

M S .  R O B E R T S :  I ' d  l i k e  t o  s a v e  m y  c l o s i n g  a r g u m e n t s

o n  e a c h  o f  t h e s e  v i o l a t i o n s  t o  t h e  e n d .  I s  t h a t  a l l  r i g h t ?

CHAIRMAN WILLIAMS: Do you wish to--

MR.  K INGSTON:  I  th ink  iL  m igh t  be  more  conven ien t

f o r  t h e  B o a r d  i f  I  c a l l  m y  w i t n e s s e s  a t  t h i s  t i m e .

CHAIRMAN WILL IAMS:  On th i s  v io la t i -on?

MR,  KTNGSTON:  Wh i  le  they '  re  s t i  l  I  f resh  on  your

m i n d .

CHAIRMAN WILLfAMS: Do you have any object ion?

M S .  R O B E R T S :  N o .

CHAIRMAN WILL IAMS:  You  have  no  fu r the r  w i tnesses?

M S .  R O B E R T S :  N o .  N o  f u r t h e r  w i t n e s s e s  o n  t h i s

mat te r .

MR.  K f  NGSTON:  I  wou ld  I  i ke  to  ca l  l "  Me  I  Coonrod  -

3 5 5 - 3 6 1 1
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CHAIRMAN WILLIAMS: How many wi tnesses do you have

today?

MR.  K INGSTON:  I  have  two  w i tnesses .

CHAIRMAN WILLIAMS: Let  I  s  have them both sworn.

M R .  K I N G S T O N :  T h e  o n e  w i t n e s s  w i l I  o n l y  t e s t i f y

r e g a r d i n g  o n e  o f  t h e  v i o l a t i o n s .

CHAfRMAN WfLL IAMS:  Le t ' s  have  them sworn .

( T w o  w i t n e s s e s  w e r e  d u l y  s w o r n  t o  t e s t i f y . )

MELVIN COONROD

c a l t e d  a s  a  w i t n e s s  o n  b e h a l f  o f  t h e  p e t i t i o n e r '

h a v i n g  b e e n  d u l y  s w o r n ,  t € s t i f i e d  a s  f o l l o w s 3

DIRECT EXAMINATION BY MR. KINGSTON

0 Mr .  Coonrod ,  wou ld  you  g ive  me your  name and  add . ress  f  o r

t h e  r e c o r d ,  p l e a s e .

A  M e l v i n  C o o n r o d .  f  r e s i d e  a t  P ,  O .  B o x  3 5 8 ,  E l m o ,  U t a h .

a  What  i s  your  emp loymentn  Mr .  Coonrod?

A I  am emp loyed  as  a  consu l tan t  to  the  coa l  m in ing  indus t ry

a n d  i n  a  s a l a r i e d  p o s i t i o n  w i t h  C o - O p  M i n e  i n  c h a r g e  o f  c o m -

p l i a n c e  a n d  p e r r n i t t i n g .

0  Do  your  du t ies  w i th  Co-Op Min ing  Company  invo lve  see ing

t h a t  t h e y  a r e  i n  c o m p l  i a n c e  w i t h  t h e  D - i v i s i o n '  s  r e g u l a t i o n s

regard ing  su r face  opera t ions  ?

A  T h a t  i s  o n e  p o r t i o n  o f  m y  j o b  r e s p o n s i b i l i t y ,  y € s .

0  Were  you  assuming  those  du t ies  o r  work ing  in  tha t  capac i t

i n  M a r c h  o f  1 9 8 5 ?
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A

a

Y e s .

Did you accompany Mr.  Lof  on the i -nspect ion that  he

t e s t i f i e d  t o  e a r l i e r  t o d a y  r e g a r d i n g  t h e  p l u g g e d  u p  c u l v e r t ?

A I  don '  t  be I  j -eve that  I  was present  dur ing the March 7

inspec t ion .  f  accompan ied  Mr .  Lo f  on  an  inspec t ion  p r io - r

to  tha t  and  the  one  fo l l ow ing  tha t .

0  Do  you  reca l l  hav ing  a  conversa t ion  w i th  Mr .  Lo f  over

the te l  ephone about  that  s  i . tuat ion on or  about  February 25?

A  Y e s .  I  a r r i v e d  o n  t h e  p r o p e r t y  a t  I  c ' c l o c k .  I t  h a d

been  excess ive ly  eo ld  fo r  the  p rev ious  week .  We were  hav i -ng

prob lems w i th  severa l  o f  ou r  cu lve r ts  be ing  obs t ruc ted  w i th

i c e .  f  n o t e d  t h a t  t h a t  c u l v e r t  w a s  t o t a l  f y  b l o c k e d  a n d  t h e r e

was  approx imate ly  two  to  th ree  fee t  o f  i ce  bu i l t  up  over  the

h e a d  o f  t h e  c u l v e r t .

A s  w a s  n o r m a l l y  t h e  c a s e ,  t h e  w a t e r  w o u l d  n o t  f l o w  u n t i l

rn id -a f te rnoon  when  the  sun  had  su f f i c ien t l y  warmed up  the

s u r f a c e  a n d  h a d  c o a l  o n  i t  t o  m e l t .  I  c a l l e d  M r .  L o f ,  € x -

p l a i n e d  m y  p r o b l e m ,  a n d  i n d i c a t e d  t h a t  w e  h a d  a  p l u g g e d  c u l -

v e r t ,  t h a t  I  d i d n ' t  k n o w  h o w  t o  h a n d l e  t h e  s i t u a t i o n ,  b u t

we  had  to  tempora r i l y  d i ve r t  the  wa te r  i n  o rder  to  chop  the

ice  down to  ge t  to  where  we  cou ld  ga in  access  to  the  cu lve r t

rnouth.  And that  was approx imate ly- -we I  I  ,  i t  wasn '  t  approx i -

mate l y - - t ha t  \ ^ ras  a t  8 :10  a . rn .

O Before  you cont inue on wi th  your

Lo f ,  Mr .  Coonrod ,  pe rhaps  i t  wou ld  be

conversa t ion  w i th  Mr .

he lp fu l  to  the  members
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o f

to

i f

A

t h e  B o a r d  i f  y o u  w o u l d  e x p l a i n  w h y  i t  w o u l d  b e  n e c e s s a r y

d , i ve r t  the  wa te r  i n  o rder  to  ge t  to  the  i ce .  f  don ' t  know

t h e  p J - c t u r e s  f  u 1 l y  i I  l u s t r a t e d  t h a t  p r o b l e m .

Okay .  I f  t he  Board  cou ld  imag j -ne ,  we  have  the  s i tua t j -on

a n d  a l l  c o a l  m i n e s  h a v e  a  s i t u a t i o n ,  c o a l  d u s t  i s  v e r y  p r e v a -

ren t  on  a  coar  p roper ty .  rn  the  w in te r t ime ,  d t  tha t  t ime

o f  year  the  day t ime tempera tu re  p robab ly  never  go t  above

f r e e z i n g .  r t  w a s  i n  t h e  r o w  3 0 ' s ,  u p p e r  2 0 ' s ,  i n  t h e  l a t e

a f te rnoon .  The  coa l  dus t  se t t res  on  top  o f  the  snow,  the

ground ;  an ,C  due  to  so l  a r  absorp t ion  i t  hea ts  up  Lha t  su r f  ace

a n d  m e l t s  s n o w  a n d  i c e .  T h i s  n o r m a l l y  o c c u r s  o n  a  c l e a r  d a y

when you 've  go t ,  you  know,  max imum so la r  rad ia t j -on ,  and  tha t '

the  on  l y  t i . rne  dur ing  thos  e  co  I  d  days  tha t  wa te r  w i  1  I  ac tua  f  l y

f  l o w .

The  s i tua t ion  we  have  i s  the  wa te r  f l ows  on  the  su r face ,

d rops  in to  abou t  a  4 - -o r ,  d t  tha t  t imer  approx imate ly  2 - foo t

depress ion  and  then  in to  a  cu lve r t .  The  moment  tha t  wa te r

d e s c e n d s  a n d  i s  n o  l o n g e r  e x p o s e d  t o  t h e  s u n ,  a n d  e s p e c i a l l y

when  i t  d rops  in to  a  cu lve r t  wh ich  i s  meta l ,  wh ich  i s  two

f e e t  u n d e r  t h e  g r o u n d ,  i t  j u s t  a l m o s t  i n s t a n t a n e o u s l y  f r e e z e s

A n d  i n  t h e  c o u r s e  o f  s e v e r a l  d a y s ,  t h a t  i c e  g r a d u a l f y  b u i l d s

up in  exce s s  j -ve l  ayers .

T h i s  i s  n o t  a  p r o b l e m  u n c o m m o n  t o  a l l  c o a l  m i n e s .  f ' v e

worked  f  o r  o ther  p roper t i -es ,  and  i t '  s  a  ve ry  common w in te r

o c c u r r e n c e .  T h e  d e s i g n  c a p a c i t y  o f  a n y  d i v e r s i o n  i s  b a s e d

355-S6 i l
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on  a  10-year  24 -hour  even t ,  r t r€an ing  a  ma jo r  thunders to rm o r

a  m a s s i v e  a m o u n t  o f  w a t e r  f l o w i n g  a t  o n e  t i m e .  I  t h i n k  1 t ' s

lud icrous f  or  any of  us to  be I  i -eve that  you '  re  goJ-ng to have

a  10 :year  |A -hour  even t  i n  the  m idd le  o f  March  w i th  tempera -

t u r e s  b e l o w  f r e e z i n g .

fn  the win ter t imb we t ry  to  main ta in  the cu lver ts  so tha

we can get some f low ]through thern. Every culvert on ' ,

e v € r l  c o a l  p r o p e r t y  I l  t h i n k  w i t h o u t  € x c € p t i o n ' t h a t , h a s  w a t e r

ava i -  Iab le  to  i t  w i  11  have  i ce  in  i t  i n  the  w in te r t ime  .

0 Now,  wi th  regard l  to  th is  par t icu lar  cu lver t ,  was that

des igned  us ing  p rope l  f i gu res  and  eng ineer ing  dev ices  and

t h e  b e s t  t e c h n o l o g i c a ] 1  i n f o r m a t i o n  y o u  h a d  a v a i l a b l e ?

A Tha t  sys tem was  ]des igned  by  Hor rocks  &  Coro l  Io  and- -yes ,

i t  was ,  and  i t  was  a$proved  by  the  D iv i s ion .

0 Had you submi t tdd a  p lan to  the Div is ion?

A  Y e s ,  a p p r o v e d  i r i  t h e  s c a l e h o u s e  m o d i f i c a t i o n .

0  In  fac t ,  was  i t  l cons t ruc ted  o r  pu t  i n  p lace  pu rsuan t

to  that  p tan that  had been approved?

A  T h a t  i s - - y e s n  i t  h a s .

0  Now,  L f  you  w i l | ,  con t i nue  on  w i th  you r  conve rsa t i on

wi th  Mr  .  Lo f  .  Th is  f  s  a  te  lephone  conversa t i -on  o f  February

25 .

A Yes  .  I  ca l  l ed  $4r .  Lo f  ,  and  I  d idn  '  t  i nd ica te  the  cu lve r

w a s  p a r t i a l l y  o b s t r u b t e d ,  b u t  I  s a i d  t h e  c u l v e r t  i s  i n  f a c t

o b s t r u c t e d .  I  s a i d  [ n  o r d e r  t o  c l e a r  i t  I ' v e  g o t  t o  c h o p

355-S6 l r
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ou t  the  hea< l  o f  the  cu lve r t .  The  cu lve r t  was  to ta l  l y  fu l  I

o f  i c e ,  i f  y o u  c a n  i m a g i n e .  A  s o l i - d  c o r e .  f  h a v e  t o  c h o p

o u t  t h e  h e a d  o f  t h e  c u l v e r t .  W h i l e  I ' m  d o i n g  t h i s ,  I  n e e d

to  d ive r t  the  runo f f  to  a } low us  access  to  the  top  o f  the

c u l v e r t .

T h e  o n l y  p l a c e  i t  c o u l d  g o  w a s ,  N o .  ! ,  i t  w o u l d  c o n t i n u e

to run down the road and get  j -n to a c  lear  water  d i tch for

a  m i l e  a n d  a  h a t f  d o w n  t h e  p r o p e r t y i  o r ,  N o .  2 ,  I  c o u l d  d i -

v e r t  i t  d i r e c t l y  i n t o  t h e  c l e a r  w a t e r  d i t c h  a d j a c e n t  t o  t h e

cu lve r t  and  pu t  i n  the  necessary  sa feguards  to  keep  the  wa te r

f  ro rn  f  l ow ing  to  the  c reek .

A t  tha t  t ime  thaL  d i t ch  had  18  inches  o f  so l i -d  i - ce  in

i t .  I  chopped  down j -n to  the  i ce  and  j -ns ta l l ed  the  s i l t  f ence

f o u r  t o  f i v e  i n c h e s  i n t o  s o l i d  i c e  a n d  l o c k e d  i t  i n .  I  d i d

l  i kew ise  w i th  the  s t raw.  The  s t raw was  s i t t i ng  on  so l  j -d  i ce

a n d  w e l I  b l o c k i n g  t h e  d i t c h .

Two weeks  la te r ,  when  Mr .  Lo f  e lec ted  to  come up  and

look r  w€  had  had  some warm weather .  Tha t  i ce  had  me l ted ,

r e s u l t i n g  i n  a  h o l e  u n d e r  t h e  s i t t  f e n c e  a s  t h e  i c e ,  y o u  k n o w

m e l t e d  a w a y .  A n d  a  p a s s a g e - - r f m  n o t  a w a r e  o f  a n y  p a s s a g e

around  the  s t raw,  bu t  accord ing  to  IY l r .  Lo f  the  wa te r  cou ld

inadver tan t l y  go  a round  the  s t raw.

Dur ing  the  t ime  we were  work ing  on  the  cu lve r t ,  the re

was  no  wa te r  tha t  reached  Bear  Creek .  None  wha tsoever ,  We

w a t c h e d  t h a t  c l o s e l y ,

3 5 5 - 3 6 1 1
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A

A n y w a y ,  M r .  L o f  s a i d ,  " S u b m i t  a  p l a n .  "

f  s a i d :  " D a v e ,  l € t ' s  b e  r e a s o n a b l e .  f  h a v e  t h e  p r o b l e m

today .  I  ' ve  go t  wa te r  tha t '  s  go ing  to  run  in  th ree  hours  .

I  c o u l d n ' t  e v e n  g e t  y o u  a  p l a n i  a n d ,  b a s e d  o n  p a s t  p e r f o r m a n c

i t  wou ld  be  nex t  summer  be f  o re  I  had  iL  approved .  "  I  sa i -d ,

" I  n e e d  t o  t a k e  a c t j - o n  i m m e d i a t e l y . "  I  s a i d ,  " L e t  m e  s p e a k

w i t h  J o e  H e I f r i c h .  "

W h o  i s  J o e  H e l f r i c h ?

J o e r  d s  I  u n d e r s t a n d  i t ,  i s  D a v e  L o f t s  i m m e d i a t e

super i -o r  .  I  was  t rans  f  e r red  to - -  I  be  I  i eve  to  Be t ty  and  asked

t o  s p e a k  t o  M r .  H e l f r i c h ,  w h o  w a s  i n  a  m e e t i n g .  I  a s k e d  B e t t

i f  h e  w o u l , C  p l e a s e  c a l  l  m e  b a c k  a s  s o o n  a s  h e  w a s  a v a i l a b . l e ,

tha t  I  needed  to  ta l k  to  h im abou t  a  p rob lem.

T h a t  w a s  a t  8 : 3 0  a . m .  W e  d i d  n o t  d i v e r t  t h e  w a t e r  a t

tha t  t ime  .  A t  4  :  3  0  tha t  a f te rnoon ,  I  ca l  l ed  aga in ,  and  Mr .

H e l f r i c h  h a d  l e f t  t h e  o f f i c e .  f  h a d  n o t  r e c e i v e d  a  c a l l  f r o m

h i m .

The  f  o l  l ow ing  morn ing ,  o f l  t he  2  6 th r  w€  had  wa te r  runn i -ng

down the  road .  So  we  had  to  take  some sor t  o f  aggress ive

ac t ion  to  c lea r  the  cu lve r t .  We chopped  i t  ou t  tha t  day  as

b e s t  w e  c o u l d ,  a n d  w e  t h o u g h t  w e  c o u l d  s e e  w a t e r  a c t u a f l y

seep i -ng  in  and  go ing  in  the  cu  l ve r t  .  Accord ing  to  Mr  .  Lo f

and  h is  in f in i te  w j -sdom and  cons t ruc t ion  knowledge ,  tha t

shou ld  have  thawed the  i ce .  However ,  the  nex t  morn ing  we

h a d  a  s o l i d  b l o c k  l e v e l  w i t h  t h e  r o a d .  S o  t h a t  d a y  w e

s55-36u
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diver ted the r , . ra ter  in to the c l  ear  water  d ivers ion d i tch .

CHAIRMAN WILLIfuT{S: On the 2 6th?

A  Y e s ,  s i _ r .

0 (  By Mr .  K ings ton )  o ia the i -nspectors f  rom the OSM come

a n d  v i s i t  y o u  o n  t h e  2 6 t h ?

A  Y e s .  I  b e l i e v e  t h a t  t h e y  i n s p e c t e d  u s  t h a t  d a y .

0  D id  they  rev iew the  s i tua t ion?

A f  took them out  and showed them the problem that  f  had.

r  expra ined  the  s i tua t ion  tha t  r  had  had  in  t r y ing  to  ge t

some k ind  o f  approva l  to  d i ve r t  the  wa te r  to  co r rec t  the  p ro -

b l e m .  I  d o n t t  t h i n k  i t ' s  s t a n d a r d  p r o c e d u r e  f o r  a n  o p e r a t o r

to ca I  I  up the Div is  ion and in f  orm them of  a v io  l  a t i -on .

Rera t i ve  to  good  fa i - th ,  r  was  do ing  every th ing  in  my  power

to  comp ly  and  rec t i f y  the  p rob lem.

0  D id  the  inspec to rs  a t  OSM ever  o f fe r  any  sugges t j -ons

tha t  you  ough t  to  imp lement  o ther  than  wha t  you  were  a l ready

do in  g,?

A No.  In  f  ac t ,  I  can  !  t  remernber  the  conversa t ion  exac t l y ,

bu t  I  had  the  impress j -on  tha t  they  had  fe l t  I  had  taken  a

pruden t  course  o f  ac t ion ,  abou t  the  on ly  ac t ion  we  cou ld  take

0  on  the  26 th  you  d ive r ted  the  wa te r .  wha t  d id  you  do

abou t  the  i ce  in  the  cu lve r t?

A At  that  t ime we were able to  chop down and excavate a

p o r t i o n  o f  t h e  c u l v e r t ,  a c t u a r l y  c h o p  t h e  i c e  o u t .  w e  p u t

a  sa lamander  a t  tha t  end  o f  the  cu lve r t  and  covered  i t  w i th

3 5 5 - 3 6 t r
IHE IECOND IEVEN TOIGETi



p l y w o o d  a n d  i n s u l a t i o n .  T h a t ' s  a  b u t a n e  h e a t e r .

The  o ther  end  o f  the  cu lve r t ,  we  chopped  the  i ce  back

and  pu t  a  sa lamander  in  the re .  By  do ing  tha t  we  were  ab le

in  abouL  a  48-hour  pe r iod  o f  con t inua l  opera t ion  o f  the  two

hea te rs  to  ge t  the  cu lve r t  f ree  o f  i ce  so  i t  wou ld  run  norm-

a l l y .

Unfo r t una te l y ,  i t ' s  a  cons tan t  and

t ion dur ing the ent i re  w in ter  season -

to bui  I  d up i -n the cu lvert ,  and we had

there a t  a I  1  t imes,  and we ran i t  on a

a  reoccu r r i ng  s i t ua -

The ice  would  cont inue

a sa lamander  heater

f requen t  bas i s .

how you prevented,  CHAIRMAN WILL IAMS:  So  tha t ' s

the  p rob lem f rom occur r ing  subsequen t l y?

T H E  W I T N E S S :  I n  t h a t  p a r t i c u l a r  c u l v e r t ,  y e s .

O (By  Mr .  K ings ton)  So  when  Mr .  Lo f  came down on  the  7 th

o f  March '  was  bha t  the  same i ce  bu i ldup  tha t  you  ques t ioned

h i m  a b o u t  o n  t h e  2 5 t h  o f  F e b r u a r y ?  W a s  i t  s t i l l  t h e  s a m e

ice  tha t  was  the re ,  o r  had  you  co r rec ted  the  p rob lem?

A  N o ,  w e  h a d  i t  t o t a f l y  f r e e .  I t  w o u l d  b u i l d  u p  a l m o s t

da i l y  to  the  ex ten t  tha t  Mr .  Lo f  observed  tha t  day .  Tha t

day we d id have the sa l  amander there .  And I  be I  i -eve i t  was

there  and  in  opera t ion .

0  S o  e v e n  f o l l o w i n g  t h i s  s o - c a l l e d  a d v i c e  o f  M r .  L o f  a n d

a l low ing  f resh  wa te r  and  c lea r  wa te r  to  con t inue  to  run  over

t h e  i c e ,  i t  w o u l d  n o t  i n  f a c t  d i s s i p a t e  t h e  i c e ,  b u t  c o n t i n u

t o  b u i l d  u p ?
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A I t  ac tua l  l y  made  the  s  j - tua t ion  worse .  I t  wou ld  f  reeze

wi th in  a  mat te r  o f  a  few fee t  o f  the  end  o f  the  cu lve r t .

O  How long ,  Mr .  Coonrod ,  was  the  wa te r  runn ing  ou ts ide

o f  t h e  c u l v e r t ?

A  You  mean in to  the  c lea r  wa te r  d i ve rs ion?

0  I n t o  t h e  c l e a r  w a t e r  d i - v e r s i o n .

A  I  d o n ' t  r e m e m b e r ,  C a r t .  I t  w a s  a - - i t ' s  a  r e l a t i v e l y

shor t  pe r iod .  I  wou ld  th ink  tha t  no rma l l y  i t  wou ld  thaw

a d e q u a t e l y  t o  r u n  m i d - a f t e r n o o n ,  2  o r  3  o ' c l o c k ,  a n d  t h e n

we '  re in a deep canyon . So probab I.y by 4 , the sun was down

enough  to  where  i t  wou ld  f reeze  aga in .

O For how many days ?

A I  be l ieve  we  on ly  had- - in  fac t ,  the  day  OSM was  the re

w e  h a d  t h e  p r o b l e m  c o r r e c t e d .  S o  i t  w a s  j u s t - -

0  So  jus t  the  one  day?

A One day and the por t ion of  the day that  OSM was there.

0  How much  wate r  ac tua l l y  escaped  ou ts ide  the  cu lve r ted

a r e a  ?

A f  d id  no t  measure  the  f l ow,  bu t  f  do  hydro log ic  mon j - to r -

ing .  There are three other  mines j -n  the area .  f  wou Id say

tha t  i t  was  in  the  ne ighborhood  o f - - I  doub t  i t  was  in  the - - I

d o u b t  i t  w o u l d  e x c e e d  t e n t h s  o f  g a l l o n s  p e r  m i n u t e .  P r o b a b l y

more  in  hundred ths  o f  ga t  l ons  per  m inu te .

A  s t r e a m  o f  w a t e r  l i k e  u n t o  t h e  s i z e  o f  t h a t  p e n  w o u l d

f l o w  d o w n  i n t o  t h e  c l e a r  w a t e r  d i t c h .

355-S6r l
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0  How fa r  d id  i t  go?

A I  pe rsona l l y  never  observed  i t  even  mak ing  i t ,  t h rough

the  nex t  cu lve r t  tha t  wen t  under  the  road .  My  impress ion

was  i t  was  f reez ing  in  tha t  cu lve r t  l - i he  i t  had  in  the  cu l -

ve r t  we  were  d j_ver t ing  i t  t o .

0  Your  tes t imony  was  i t  d id  no t  a t  any t ime reach  Bear

Creek ?

A No,  i t  d id  no t  reach  Bear  Cree l<  dur ing  the  per iod  we

were  work ing  on  i t .

0  H o w  w o u l d  y o u  a s s e s s  t h e  s e r i o u s n e s s  o f  t h i s  v i o l a t i o n ?

You heard  the  tes t imony  o f  Mr .  Lo f ,  and  you  rev iewed the

e x h i b i t s  t h a t  h a v e  b e e n  p l a c e d  i n  e v i d e n c e  i n  t h i s  c a s e .

W h a t  t  s  y o u r  a s s e s s m e n t  o f  t h e  s e r i o u s n e s s .

A  A l l  r i g h t .  M y  o p i n i o n  i s ,  N o .  L ,  t h a t  t h i s  i s  n o t  e v e n

a  v i o l a t i o n .  T h i s  i s  a  c i r c u m s t a n c e  o f  w i n t e r  w h i c h  o c c u r s

wi th every proper ty .  And as to degradat ion of  the envi ronmen

none  occur red . .  More  coa l  dus t  b lows  in to  Bear  Creek  on  a

breezy  day  than  wha t  was  washed  in  as  a  resu l t  o f  tha t  cu lve r

0  How wou ld  you  exp la in ,  Mr .  Coonrod ,  the  p ic tu res  tha t

were shown to you by Mr.  Lof  that  shows d i tches around the

fence ,  fo r  i ns tance ,  and  a  pa th  o f  e ros ion  undernea th  the

ba le?  Where  d id  tha t  wa te r  come f rom?

A OI<ay.  Dur ing the t ime that  th is  occurred and the t ime

when Mr .  Lo f  made  h is  inspec t i -on r  w€  had  had  a  warming  t rend .

T h e  c l e a r  w a t e r  d i t c h e s  d i d  f l o w  w a t e r  o v e r  a  p e r i o d  o f

R O N A L D  F .  H U B E A R D
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THE TECOTD trEvgF fotcE S

A

O

s e v e r a l  h o u r s  i n  o n e  o r  t w o  d a y s .  w e  h a d  a  m e l t .  r  d o n ' t

know i f  the  Board  observed  j -n  those  p ic tu res ,  bu t  the  road

and Lhe gras s and so on were bare of  snow. At  the t  j -me of

the  OSM inspec t i -on  we  had  18  to  24  inches  o f  snow on  the

ground .  Tha t  mo is tu re  had  j -n  f  ac t  me l ted .

a That  was predominant ly  c lear  water  area,  or  Lhe und is-

turbed area?

T h a t  t  s  c o r r e c t .

Not  the d is turbed wat .er  area?

A  Y e s .  D u r i n g  t h e  w i n t e r  m o n t h s ,  c o a l  d u s t  i s  p r e v a l e n t

i n  a l l  d i t c h e s ,  a n d  i t  b L o w s  i n t o  c l e a r  w a t e r  a s  w e l 1  a s  u n -

d i s t , u r b e d - - w e 1  1 ,  d i s t u r b e d .

0 What about  your  negl  i -gence ? Do you  see  any  neg l igence

a t  a l l ?

A  fn  my  op in ion ,  and  I  s t i l l  ma in ta in  today  t  I  t ook  the

o n l y  p r u d e n t  c o u r s e  o f  a c t i o n  r  c o u l d  f o l l o w .  M r .  L o f ' s

op in ion ,  based  on  p rev ious  recommendat ions  he 's  made  to  me

h a v e  b e e n  i n  e r r o r ,  a n d  f  f e l t  a t  t h i s  t i m e  h e  w a s ,  l i k e w i s e ,

i n  e r r o r .  I  t o o k  t h e  o n l y  c o u r s e  o f  a c t i o n  t h a t  I  f e l t  w a s

prudent  to  maximi-ze the protect ion of  the envi ronment  and

t o  r e c t i f y  t h e  p r o b l e m .

a And your  test imony

you  had  on  the  25 th  was

the  cu lve r t  be fo re  the

c o r r e c t ?

has  been  tha t  i n  fac t  the  p rob lem

t o t a l l y  c o r r e c t e d  b y  c l e a r i n g  o u t

i -nspec t ion  was  even  made;  i s  tha t

355-36 i l
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A  A s  f a r  a s - - y e s .  A b s o l u t e l y .

0  Then  i t  had  bu i ldup  aga in?

A I t  con t inues  to  bu i ld  up  dur ing  per iods  o f  f reeze  and

thaw.

MR.  K INGSTON:  No  fu r the r  ques t ions .

CHAIRMAN WILLIAMS: Ms.  Roberts .

CRCISS-EXAMINATION BY MS. ROBERTS

0 Mr .  Coonrod ,  you  s ta ted  tha t  th i s  i s  a  con t inua l  p rob lem

w i t h  t h e  i c i n g  u p  o f  t h i s  c u l v e r t ?

A  I t ' s  a  c o n t i n u a l  p r o b l e m  w i t h  i c i n g  u p  o f  v i r t u a l l y

every  cu lve r t  tha t  f  l ows  r ra te r .

0  Y o u  a l s o  t e s t i f i e d .  t h a t  y o u  d i d  c l e a n  t h i s  c u l v e r t  o u t

a n d  c l e a r  t h i s  c u l v e r t  p r i o r  t o  t h e  i n s p e c t i o n  o f  M a r c h  7 ?

A  Y e s -  T h i s  c u l v e r t  w a s  c l e a n .

0  And  you  have  a lso  tes t i f i ed  tha t  you  have  used  hea te rs

to  keep  th i s  cu lve r t  open  subsequen t  to  th re  i ssuance  o f  the

v i o l a t i o n  a t  i s s u e  t o d a y ?

A I  be l ieve  tha t  we  have  had  hea te rs  run - -Barbara ,  I

d i d n ' t - - I  d o n ' t  r e m e m b e r  w h i c h  d a y  w e  i n s t a l l e d  t h e m .  U n t i I

we  cou ld  ge t  the  cu lve r t  open  enough  to  ge t  the  hea te r  to

b low in to  them,  they  were  o f  no  va lue .  We wou ld  jus t  hea t

t h e  o u t d o o r s .  W e  h a d  u s e d  t h e  h e a t e r s  t o  c l e a r  t h a t  c u l v e r t

p r io r  to  tha t  i -nspec t ion ,  y€s  .  Whether  they  were  be ing

u t i l i z e d ,  t h a t  d a y ,  I  h o n e s t l y  d o n ' t  r e m e m b e r .

0  Bu t ,  ye t ,  on  tha t  day  o f  the  inspec t ion  the  cu lve r t  was

355-3611
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i c e d  o v e r  a g a i n ?

A  N o .  T h a t  j - s  n o t  c o r r e c t .  T h e  c u l v e r t  w a s  p a r t i a l l y

o b s t r u c t e d  w i t h  i c e  f o r  a  p o r t i o n  o f  i t s  l e n g t h ,  w h i c h  c o u l d

have  occur red  w i th in  moments  o f  the  t ime  Mr .  Lo f  made  h is

o b s e r v a t i o n .

0  Mr .  Coonrod ,  you  have  s ta ted  severa l  t j -mes  thaL  v i r tua l -

f y  everyone  has  th i s  p rob lem,  tha t  a l  I  o the r  opera to rs  have

the  same p rob lem.  Are  you  a rdare  o f  any  spec i f  i c  s i tua t ions

a t  approx imate ly  the  same e leva t ion  and  some o f  the  remed ies

tha t  a re  be ing  used  by  o ther  opera to rs?

A  B a r b a r a ,  w h e n  t h i s  v i o l a t i o n  o c c u r r e d ,  I  d i s c u s s e d  i t

w i th  one  o f  the  o ther  opera t ions  wh ich  r  am emp loyed  a t .

At  that  t ime we took a tour  of  the i r  proper ty  and observed

v i r tua l  l y  the  same p rob lem a t  a  number  o f  s  j - tes .  Tha t  o ther

opera t j -on ,  due  to  the  na tu re  o f  the  s i tua t i -on ,  f  wou ld  ra ther

not  i -nvo lve .

MS. ROBERTS: I  have no f  ur ther  quest j -ons.  I ' [ay

I  ca  I  I  Mr .  Lo f  aga i -n  ?

CHAfRMAN WILLfAMS: Yes.  Did you have any fur ther

q u e s t i o n s ,  M r .  K i n g s t o n ?

MR.  K INGSTON:  No .

DAVID LOF

r e c a l l e d  a s  a  w i t n e s s  o n  b e h a l f  o f  t h e  r e s p o n d e n t ,

h a v i n g  b e e n  h e r e t o f o r e  d u l y  s w o r n ,  t e s t i f i e d  f u r t h e r

a s  f o l  l o w s :
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DIRBCT EXAMTNATION BY MS. ROBERTS

0 Mr .  Lo f  ,  you  have  tes t . i f  i ed  tha t  you  have  been  inspec t -

ing  Co-Op Mine  Bear  Creek  fo r  approx imate ly  a  year .  Have

you  been  ass igned  to  any  o ther  a reas ,  d t ry  o ther  m ines?

A  Y e s ,  f  h a v e .

0  Have  you  ever  been  ass igned  to  So ld ie r  Creek  M ine?

A  Y e s ,  I  h a v e .

0 Are they approx imate ly  the same area and the same

e leva t ion  as  the  Bear  Creek  m ine?

A They  a re  toca ted  nor theas t  o f  P r i ce .  The  same cond i t i on

ex is t .  They  a re  in  a  canyon  a rea  approx imate ly  the  same e le -

vat i -on .  They a I  so get  a l  arge amount  of  snow dur ing the

w i n t e r .

O What  have you observed about  the culver ts  that  you were

inspec t ing  a t  the  t ime  tha t  you  were  as  s  igned  to  the  So  ld  j -e r

Canyon Mine?

A On a  regu la r  bas is ,  they  wou ld  run  wa te r  th rough  the i r

cu lve r ts  and  d . i t ches  to  keep  the rn  c lea r  o f  i ce .

0  Wi th  regards  to  the  sed lment  ind ica ted  i .n  your  p i c tu re

a t  t h e  s t r a w  b a 1 e ,  t h a t  i s  b a c k e d  u p  b e h i n d  t h e  s t r a w  b a l e ,

in  your  op in ion  does  tha t  i nd ica te  s ign i f i can t  d i s tu rbed  wa te

f  1 o w ?

A The  amount  o f  sed iment  the re  cou ld  be  con t r ibu ted  to

b y  b o t h  t h e  d i s t u r b e d  a r e a  a n d  " c l e a r  w a t e r  d i v e r s i o n  r u n o f f .

MS. ROtsERTS: Thank you.  I  have no fur ther  quest i

955-3611
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CROSS-BXAMINATION BY MR. KINGSTON

O  J u s t  o n e  o r  t w o  ,  i f  f  m a y .  M r .  L o f ,  S o l d i e r  C r e e k  i s

loca ted  on  a  sou th  aspec t ,  ra the r  than  a  nor th  aspec t r  ds

f a r  a s  t h e  s u n  s h i n i n g  o n  t h e  o p e r a t i o n ,  i s n ' t  i t . ?

A  No ,  s  j - r .  They  a re  loca ted  on- - they  f  ace  the  eas t .

0  T h e y  f a c e  t h e  e a s t ,  b u t  m o s t  o f  t h e i r  o p e r a t i o n  i s  a l s o

f  ac ing  to  the  sou th ,  whe le  they  ge t  the  sunsh ine  i  i sn ' t  tha t

t rue ?

A  N o ,  s i r ,  I  d o n ' t  b e l i e v e  s o .

M R .  K I N G S T O N :  N o  f u r t h e r  q u e s t i o n s .

CHAIRMAN WILLIAMS: Does the BOArd hAVC ANY

q u e s t i o n s ?

MR. Mctm' iyRs:  Yes,  About  how much water  are we

t a l k i n g  a b o u t  i n  g a l l o n s ?  T h e  s i z e  o f  t h a t - -

MR.  COONROD:  Dur ing  the  to ta l  pe r iod?

M R .  M c T N T Y R E :  f ' m  k i n d  o f  h a r d  t o - -

MR.  K INGSTON:  I  th ink  the  books  a re  b lock ing  your

v l _ e w .

M R .  C O O N R O D :  E s s e n t i a l  l y  a  g a r d e n  h o s e ,  u n d e r

norma l  p ressure ,  runs  f  i ve  ga l  l _ons  a  m j -nu te .

MR.  Mc INTYRE:  Three  to  fou r  to  f i ve?

MR.  COONROD:  Tha t  wou ld  g ive  you  a  compar ison .

I  w o u l d  s a y  w e ' r e  t a l k i n g  o f  a  s t r e a m  p r o b a b l y  t h e  d i a m e t e r

o f  t h a t  p e n .  S o  i f  a  g a r d e n  h o s e  i s  r u n n i n g  f i v e  g a l l o n s ,

I  w o u l d  e s t i m a t e  t h a t  t o  b e  l e s s  t h a n  a  g a l l o n  p e r  m i n u t e

3 5 5 - 3 6 1 1
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f o r  a  two  to  th ree  hour  pe r iod .

MR.  Mc INTYRE:  Over  a  per iod  o f  th ree  hours?

M R .  C O O N R O D :  Y e s ,  s i r .

MR.  Mc INTYRE:  Thank  you .

CHAf RMAN Wf LLf  AMS: But  you I  re  say i -ng that  occurred

on l t {arch 25 or  26?

MR.  K INGSTON :  25 th .

MR.  COONROD:  Can  I  take  a  look  a t  my  no tes?

MR.  K INGSTON:  The  OSM peop le  were  ou t  on  the  26 th .

MR. COONROD: We have a gent leman here.

CHAfRMAN WILL IAMS:  I 'm  con fused .  The  s i tua t ion

e x i s t e d  o n  M a r c h  2 5  o r  2 6 .  Y o u  s a i d  i t .  w a s  t o t a l l y  c o r r e c t e d

I  m e a n  F e b r u a r y .  I ' m  s o r r y .  S u b s e q u e n t l y  y o u  s a i d  i t  w a s

c o r r e c t e d ?

MR. COONROD: We had water  f lowing by that  evening

b a c k  i n t o  t h e  c u l v e r t .

CHAIRMAN WILLIAI IS:  And the inspect ion was on March

7 ?

MR.  COONROD:  Mr .  Lo f  ' s  i -nspec t i -on  was  March  7 .

CHAIRMAN WILLIAIvIS:  Was the v i -o lat ion issued for

the  cond i - t i ons  tha t  ex is ted  on  March  7  ?

M R .  L O F :  T h a t ' s  c o r r e c t .

CHAIRMAN WILLIAI" IS:  And d id water  f low,  water  d i -

ver ted on March 7 ?

M R .  L O F :  N o ,  t h e r e  w a s  n o t .

TH€ IECOND ilEVEF FOIGEI3

37



M R .  K I N G S T O N :  T h e  p i c t u r e s  i l l u s t r a t e  t h a t ,  M r -

C h a i r m a n .

CHAIRMAN WILLIAMS: Thank you.  Anyth ing e lse?

MS.  ROBERTS:  No th ing  fu r the r .

MR. LARSEN: I  have one quest i -on .  Maybe I  'm a

I i t t l e  c o n f u s e d  h e r e .  N o  w a t e r  r e a c h e d  t h e  c r e e k ?

MR. COONROD: No water- -

MR,  LARSEN:  So  as  a  resu l t ,  t he re  was  no  con tami -

nan ts  o r  any th ing  f rom th is  f l ow go ing  in to  the  c reek?  Is

t h a t  c o r r e c t ?

MR. COONROD: Yes .

MS.  ROBERTS:  However ,  i t  was  in  the  und is tu rbed

dra inage ,  and any subsequent  f  low down the und j -s turbed

dra inage  wou ld  wash  any  sed iment  tha t  was  occur r ing  the re

i n t o  t h e  c r e e k .

M R .  L A R S E N :  D i d  y o u r  f l o w  a c t u a l l y  r e a c h  t h e  c r e e k ?

MR.  COONROD:  No .

MR.  LARSEN:  Tha t  was  wha t  I  unders tood  you  to  say .

The  d ive rs ion  never  reached  the - -

MR,  COONROD:  Never  even  made i t  t o  the  s i l t  f ence ,

to  be  honesL  w i th  you ,

CHAf RMAN I f ILLIAMS: One s ide says yes '  one s ide

s a y s  n o .

M R .  C O O N R O D :  f t ' s  a  d i f f e r e n c e  o f  o p i n i o n ,

obv ious ly .  f  happened  to  be  the re ,  though .
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MR.  LOF:  Bu t  my  con ten t ion  was  tha t  i t  cou ld  have ,

b e c a u s e  t h e  c o l o r  w a s  b l a c k .  I t  c o u l d  h a v e ,  o n c e  a g a j - n ,  b y -

passed  the  sed iment  pond  and  gone  to  the  s t ream,  I  d id  no t

know for  sure whether  or  not  the runof , f  a t  the t ime that  Mr.

A tenc  io  'was  on  s  i te  had  made i t  .

MS.  ROBERTS:  And  tha t '  s  the  way  i t  was  assessed

i n  t h e  c i v i l  p e n a l t y .  I t  w a s  a s s e s s e d  a s  l i k e l v r n o t  a s

h a v i n g  o c c u r r e d .

CHAIRMAN WILL IAMS:  A l  t  r i gh t .

M R .  M c I N T Y R E :  O n e  m o r e ,  M a y b e  I ' m  t h i n k i n g  w r o n g .

Back  to  the  d iscuss i -ons  on  ga t  l ons  per  rn j -nu te ,  You  say  one

g a t l o n  p e r  m i n u t e  w o u l d  b e  6 0  g a l l o n s  a n  h o u r .  R i g h t ?

M R .  C O O N R O D :  T h a t '  s  c o r r e c t .

M R ,  M c I N T Y R E :  6 0  g a l l o n s  a n  h o u r  f o r  t h r e e  h o u r s ,

y o u  h a v e  1  B 0  g a l  l o n s ,  L e t ' s  j u s t  s a y  r o u g h l y ,  2 0 0  g a L l o n s

w o u l d  a b o u t  f i l l  f o u r  o i l  d r u m s  f u I I  o f  w a t e r .

MR.  COONROD:  I f  i t  ran  con t inuous ly  a t  tha t  ra te ,

y e s ,  s i r ,  t h a t  I  s  c o r r e c t .

M R .  M c I N T Y R B :  W e ' r e  o n l y  t a l k i n g  a b o u t  2 0 0  g a l ] o n

o f  w a t e r .

MR.  COONROD:  T  th ink  tha t  wou ld  be  a  h igh  f i gu re '

t o  b e  h o n e s t  w i t h  y o u ,

MR.  Mc INTYRE:  I t  takes  abou t  ten  ga l lons  o f  wa te r

t o  t a k e  a  s h o w e r ,  d o e s n ' t  i t ?

IqR.  COONROD: I  use more than that .

3 5 5 - 3 6 1 1
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MR.  Mc INTYRE:  You  do?  Thank  you .

CHAIRMAN WILLfAMS: Go ahead.

MS. ROBERTS :  I  '  d  I  ike to  go on to the next

v i - o l - a t i - o n .  T h i s  i - s  N B 5 - 4 - 1 3 - 1 .  I  w o u l d  l i k e  t o  c o m b i n e  t h a t

w i th  a  fa i l u re  to  aba te  Cessa t i -on  Ord .e r  CB5-4 -4 -L .  And

N - 8 5 - 4 - 1 3 - 1 ,  t h a t  v i o l a t i o n  w a s  i s s u e d  o n  A p r i l  2 3 ,  1 9 8 5 ,

f  o r  f  a i  ]u re  to  m ine  in  accordance  w i th  an  approved  in te r i -m

p e r m i t .

f n  t h i s  p a r t i c u l a r  i n s t a n c e ,  t h e r e  w a s  a  p i p e  l e a d -

ing  f  rom the  m ine  d . i scharg ing  wa te r  on to  a  sed iment  pond .

The  S ta te  w i l I  p rove  tha t  th i s  wa te r  was  d ischarg ing  on to

a  f i l l  s lope  and ,  thus ,  wander ing  down th rough  the  m ine  s i te

in to  the  sed iment  pond ,  wh ich  was  no t  des igned  to  con ta in

th is  add i t i onar  wa te r ;  tha t  co -op  d id  so  knowing  tha t  i t  had

no  approvar  to  do  so ;  tha t  co -op  fa i red  to  s top  the  d ischarge

immed ia te ly ,  as  was  d i rec ted  by  the  NOV and  had  in  fac t  no t

a b a t e d  t h e  v j - o l a t i o n  b y  A p r i l  3 0 ,  1 9 8 5 ,  w h e n  t h e r e  w a s  a

fo I  l ow-up  i -nspec t i_on .

DAVID LOF

reca l  l ed  as  a  w i - tness  on  beha l  f  o f  the  responden t ,

h a v i n g  b e e n  h e r e t o f o r e  d u t y  s w o r n ,  t € s t i f i e d  f u r t h e r

a s  f o l  l o w s  :

DIRBCT BXfuYINATION BY MS. ROBERTS

0 Mr .  Lo f  ,  d id  you  conduc t  an  inspec t  j -on  o f  th i s  m i -ne  on

A p r i l  1 9 ,  1 9 8 5 ?

355-3611
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A  Y e s ,  f  d i d

O Wou ld  you  desc r ibe  wha t  you  observed  wh ich  caused  you

t o  i s s u e  t h e  N o t i c e  o f  V i o l a t i o n ?

A I  saw a  p ipe  wh ich  was  ex tend ing  ou t  o f  the  s lope .  Wate

was  d ischarg ing  a t  somewhere  in  the  ne ighborhood  o f  25  ga l lon

per  m inu te ,  I  asked  the  opera to r  i f  t hey  had  approva l  to

d i s c h a r g e  t h e  w a t e r .

He  in fo rmed me tha t  they  d id  no t .  I  saw the  wa te r  go

in to  the  sed iment  pond ;  and  because  they  d id  no t  have

approva l  to  d i scharge  th i s  add i t i ona l  wa te rs  to  the  sed iment

p o n d ,  t h e  v i o l a t i o n  i n  q u e s t i o n  w a s  i s s u e d .

0 lv l r .  Lof  ,  would you descr ibe how the sediment  ponds,

b r i - e f f y  d e s c r j - b e ,  h o w  s e d i m e n t  p o n d s  a r e  c a l c u l a t e d  f o r

s t r u c t u r e  d e s i g n .

A  Genera l  l y  when  an  opera to r  submi ts  in fo rmat ion  fo r  the

permi t t i ng  and  des ign  o f  a  sed iment  pond ,  they  w i l l  submi t

in fo rmat ion  as  to  wha t  wa te r  i s  to  go  to  a  sed iment  pond ,

so  tha t  pond  can  be  p roper l y  s i zed .  The  opera to r  i s  requ i red

to  insure  the  con ta inment  o f  a  1  0 -year  2  4 -hour  even t  and  j -n -

s u r e  t h a t  a  2 5 - f e a r  2 4 - h o u r  e v e n t  c a n  s a f e l y  p a s s  t h r o u g h

t h e  c o m b i n a t i o n  o f  s p i l l w a y s .

O To  your  l t nowtedge ,  was  th i s  add i t i ona l  wa te r  i nc luded

in  the  p lans  tha t  were  submi t ted  to  the  D iv i s ion?

A  N o ,  i t  w a s  n o t .

0 Mr .  Lof  ,  wou ld  you descr  j "be the area which is  the

355-36 i l
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sub jec t  o f  th i s  NOV,  us ing  the  s l i des  tha t  you  have  b rough t

w i th  you?

A  Y e s .

( L i g h t s  o f f .  S l i d e  p r o j e c t o r  o n .  )

A  Okay .  Th is  i s  a  p ic tu re  tha t  was  taken  a t  the  t ime  o f

m y  A p r i l  1 9 ,  1 9 8 5 ,  i n s p e c t i o n .  T h i s  i s  t h e  p i p e  w h i c h  I  o b -

se rved  d ischarg ing  wa te r .  I  was  in fo rmed tha t  tha t  was  wa te r

f  rom w i th in  the  m j -ne .  Th is  wa te r  was  d ischarg ing  on to  th i s

c o n v e y o r  b e t t i n g ,  t h i s  b l a c k  m a t e r i - a l  h e r e .  I t  w a s  t h e n

f l o w i n g  d o w n  o f f  o n t o  t h e  s l o p e  b e l o w .

The  d ischarge  ra te  was  es t ima ted  as  approx imate ly  25

ga  I  l ons  per  m i -nu te  .

( N e w  s l i d e .  )

Th is  i s  ano ther  p i c tu re  o f  the  sa rne  occur rence .

( N e w  s  t i d e .  )

T h i s  i s  a  p i c t u r e  o f  t h e  o p e r a t o r ' s  m i n e  s i t e .  T h e  d a t e

o f  m y  i n s p e c t i o n ,  A p r i l  ! 9 ,  1 9 8 5 .  T h i s  i s  w h e r e  t h e  m i n e

w a t e r  d i s c h a r g e  p i p e  w a s  l o c a t e d  ( i n d i c a t i n g ) .  Y o u  w i l l

no t i ce  wa te r ,  the  we tness  o f  the  s lope  here .  Wate r  was  com-

ing  down the  conveyor  be l t i ng ,  down the  rock  face  on to  th i s

sma l  l  pad  a t  the  H ia rva tha  leve l  .  The  wa te r  was  then  c ross ing

the  pad  and  go i -ng  down th i s  f  i  I  I  s  tope ,  and  i t  was  caus ing

e r o s i o n  t o  t h e  f i f l  s l o p e .

( N e w  s l i d e . )

Th is  i s  ano ther  p i c tu re  o f  the  same genera l  a rea ,  taken

RONALD F .  HUBBARD
23 t r  . JUOCIE  EUILOINB

SALT LAKE trITY, UTAH S4ITI
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t he  same day .  You  w i l t  no te  the  e ros ion  on  the  down s lope .

Th is  i s  a  por ta l  l oca ted  on  the  H iawatha  seam pad .  Th is

i s  a  wa te r  l j -ne  tha t  s imp ly  runs - - i s  runn ing  f  rom somewhere

downs lope  on  the  por ta l  a t  the  t ime  o f  my  inspec t ion ,  I  do

now know what  i t  was  fo r .

( N e w  s l i d e .  )

Th is  i s  a  p ic tu re  taken  near  the  loca t ion  o f  the  m i -ne

wate r  d i scharge  p ipe .  Th is  upper  r i gh t -handed  co rner  i s  the

l e v e l  o f  t h e  H i a w a t h a  s e a m  p a d .  T h i s  i s  t h e  f i l l  s l o p e  d o w n

t o w a r d  t h e  c r u s h e r  p a d ,  w h i c h  w i l I  b e  i l f u s t r a t e d  l a t e r .

Th is  i s  the  pa th  wh ich  the  runo f f  took  to  the  sed iment  pond

( i n d i c a t i n g ) .

Th is  i s  l ook ing  f rom the  c rusher  pad  up  toward .s  the  d is -

charge  a rea .  The  d ischarge  was  occur r ing  approx i rna te ly  he re ,

d o w n s l o p e r  d c r o s s  t h e  f i l l  p a d ,  d o w n  t h e  f i l l .  D o w n  h e r e

you  can  see  the  wa te r  tha t  was  coming  down th rough  the  f i l l .

A s  b e s t  I  c a n  t e 1 1 ,  t h e  o n l y  s o u r c e  o f  t h i s  w a t e r  w a s  f r o m

the  mj -ne  wa te r  d i scharge .

( N e w  s  l i d e .  )

Aga in ,  we  '  re  bac l<  up  near  the  m ine  wa te r  d i scharge  po in t

look ing  down to  the  c rusher  pad .  Th ls  i s  the  runo f f  f l ow ing

a c r o s s  t h e  c r u s h e r  p a d ,  d o w n  t o  t h e  c o a r  s t o c k p i l e  p a d .  r t

fo l l owed  th rough  ac ross  the  coa l  s tockp i le  pad  to  the  cu lve r t

wh ich  ca r r ied  i t  d .own o f  f  o f  th i s  pad  to  the  shop  pad  a rea .

T h i s  i s  t h e  s h o p  h e r e .

RtrNALD F.  HUBBARD
2 3 O  J U D E I E  B U I L D I N B

SALT LAKE CITY. UTAH B4III
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A

O

The wate r  then  comes  a long  the  road  wh j -ch  accesses  th i s

pad .  You  can  see  the  wa te r  he re .  And  then  back  th rough  a

d i t ch  to  the  sed iment  pond  r igh t  he re .

( L i g h t s  o n .  P r o j  e c t o r  o f f  .  )

0 Mr. Lof r  w€re you or are you now aware of  the source

o f  the  wa te r  emanat ing  f rom tha t  p ipe?

A Other  than  i t  be ing  f rom w i th in  the  m ine ,  I  do  no t  know

w h a t  i t s  o r i g i n  i s .

0 Was or  is  the qua l i ty  o f  th is  water  o f  concern to  you

or was i t  of  concern to you on the day you wrote the NOV?

N o ,  i t  w a s  n o t ,

Why is  that?

A My on ly  concern  was  the  fac t  tha t  i t  was  go i -ng - - i t  was

con t r ibu t ing  add i t i ona l  wa te rs  to  the  sed iment  pond  wh ich

the  sed iment  pond  was  no t  des igned  to  hand le .  And  I  d id  no t

knor rv  how much  wate r  cou ld  poss ib ly  be  d ischarged  f rom the

mine .  There  was  25  ga l  l ons  per  m inu te  on  the  day  o f  my  i -n -

spec t ion .  I t  cou ld  have  been  more  o r  l ess  a t  any  o ther  t ime

f o r  a l l  I  k n o w .

0  In  your  op in ion ,  was  Co-Op aware  tha t  the i r  ex is t ing

permi t  d id  no t  i nc lude  the  approva l  fo r  th i s  d i scharge  o f

water  to  the sediment  pond?

A Y e s .

M S .  R O B E R T S :  I ' d  l i k e  t o  a t  t h i s  t i m e  i n t r o d u c e

Exhib i ts  6 and 7 ,  which is  the copy of  the NOV that  was

a55-96r t
IHE ICCOND i lEVEN FOIcEIS



Rec-  6

t

2

3

4

5

6

7

I

I

t 0

11

12

t3

l4

t5

t6

17

t8

t9

20

21

22

23

24

25

{'

R O N A L D  F .  H U B B A R D
23 t r  . JUDEiE  BUILDINB

SALT LAKE trITY, UTAH g4III

4 5

A

0

i s s u e d ,  N o .  6 .  N o .  7  i s  a  c o p y  o f  t h e  i n s p e c t o r ' s  s t a t e m e n t .

0 (  By rYs .  Rober ts  )  Have you documented your  conversat ion

w i th  regard  to  the  d ischarge ,  your  conversa t i -on  w i th  Mr .

Coonrod  w i th  regard  to  the  d ischarge?

Y e s ,  I  h a v e .

Wou ld  you  read  tha t  po r t ion  o f  your  repor t?

A  A t  t h e  t o p  o f  t h e  p a g e  i t  r e a d s :  " A p r i l  7 9 ,  1 9 8 5 '

Inspec t ion  Merno .  "  I t  says ,  pag€  2 .  In  the  th i r c l  pa ragraph

two- th i rds  o f  the  way  down:  " I  asked  Mr .  Coonrod  i f  t hey

had  approva l  to  d i scharge  m ine  wa te r  to  the  sed iment  pond ,

and  he  ind ica ted  tha t  they  d id  no t .  There fo re ,  because  the

opera to r  d id  no t  have  approva l  to  d i scharge  m ine  wa te r ,  and

the  concern  f  o r  the  sed iment  pond '  s  ab i  I  i t . y  to  hand le

a d d i t i o n a l  i n f l o w ,  N o t i e e  o f  V i o l a t i o n  N 8 5 - 4 - 1 3 - 1  w a s  i s s u e d

0 So in  your  opin i -on,  Mr.  Coonrod knew that  Co-Op was

di  scharg ing j -n to the pond wi thout  approva I  ?

Y e s .

What  was  the  t i rne  se t  fo r  aba tement  o f  th i s  v io la t ion?

I m m e d i a t e l y .  W e I I ,  t h e r e  w e r e  t w o  p a r t s  t o  t h e  v i o l a -

t . i on .  Par t  A  requ i red  the  cessa 'b . ion  o f  the  d ischarge  wa te r

f rom the  m j -ne  i rnmed ia te ly .  Par t  B  requ i red  tha t  the  opera to

submi t  comp le te  p lans  to  the  D iv i s ion  fo r  the  permi t t i ng  o f

the  d ischarge  o f  wa te r  f rom the  m ine  to  the  su r face .

W a s  t h e  v i o l a t i o n ,  t h e  d i s c h a r g e ,  i m m e d i a t e l y  a b a t e d ?

No n i t  r r las not .

A

0

A

O

A
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0  What  was  your  response  to  tha t  fa i l u re?

A  I  i s s u e d  a  C e s s a t i o n  O r d e r  f o r  f a i l u r e  t o  a b a t e  t h e

N o t i c e  o f  V i o l a t i o n  i n  q u e s t i o n .

a  T h e  n u m b e r  o f  t h a t  C e s s a t i o n  O r d e r  i s  C B 5 - 4 - 4 - L ?

A  T h a t  i s  c o r r e c t .

0  How was  th i s  v io la t i -on  u l t ima te ly  aba ted?

A The  opera to r  s imp ly  took  a  p lug  and  p lugged  up  the  p ipe

0  On wha t  day  was  th i s  v io la t ion  aba ted?

A  O n  M a y  3 ,  1 9 8 5 ,  a c c o r d i n g  t o  a  t e l e p h o n e  c o n v e r s a t i o n

between myse 1f  and IuI r  .  Coonrod,  at  vah j -ch t ime he in f  ormed

me tha t  he  had  aba ted  the  v io la t i -on .  When I  d id  a  fo l l ow-up

inspec t ion  fo l l ow ing  tha t  conversa t ion ,  I  found  tha t  the

opera to r  had  in  fac t  p lugged  the  p ipe .  So  I  te rm ina ted  bo th

the  Cessa t ion  Order  and  the  No t i ce  o f  V io la t ion .

0  When was  the  Cessa t ion  Order  i ssued?

A  I t  w a s  i s s u e d  o n  M a y  2 ,  1 9 8 5 .

0  F r o m  L h e  o f f i c e ?

A  F r o m  t h e  o f f i c e .  I t  w a s  s e n t  e x p r e s s  m a i l  t o  t h e

o p e r a t o r .

0  So  they  rece ived  i t .  on  May  3?

A  T h a t  i s  c o r r e c t .

0  And  Lhe  v io la t ion  was  aba ted  on  May  3?

A  Y e s .

0  Wi th  regard  to  the  c i v i l  pena f ty  po in ts  tha t  were

a s s e s s e d  f o r  t h i s  v i o l a t i o n ,  u n d e r  t h e  c a t e g o r y  o f

RtrNALD F.  HUBEARD
2 l3A . 'UDE!E  EUTLDINGI

EALT LAKE trITY, UTAH S4ITI
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s e r i o u s n e s s  a n d  p r o b a b i l i t y  o f  o c c u r r e n c e ,  w h a t  i s  t h e

l i ke l ihood  tha t  the  add i t i ona l  wa te r  en te r ing  the  pond

ac tua l l y  topped  the  embankment?

A  I t ' s  u n l i k e l y .

0  Look ing  a t  wha t  has  been  marked  Exh ib i t s  B  and  g ,  the

proposed  and  f  j -na  1 i  zed  as  ses  sment ,  was  th i s  v io  l  a t ion  in  f  ac

a s s e s s e d  a s  a n  u n l i k e l y  o c c u r r e n c e ?

A  I  b e l i e v e  s o .

Y e s .  T h e  v i o l a t i o n  w a s - - t h e  s e r i o u s n e s s  o f  t h e  v i o l a -

t i on  was  assessed  as  un t  i l <e l . v .  The  ac tua l  p robab i  l  i t y  o f

o c c u r r e n c e ,  f  s h o u l d  s a y ,  w a s  a s s e s s e d  a s  u n l i k l e y .

CHAIRMAN WILLIAMS: F1VC?

T H E  W I T N E S S :  C o r r e c t .

0  ( B y  M s .  R o b e r t s )  r h e  l o w  e n d  o f  u n l i k e 1 y .  M r .  L o f  ,

i f  damage d id  occur ,  wou ld  i t  have  ex tended  ou ts ide  the  per -

m i t  a r e a ?

A  Y e s ,  i t  w o u l d  h a v e .  A n d  B e a r  C r e e k  i s  i n  c l o s e  p r o x i m i

to  the  sed iment  pond  d ischarge

0  W a s  t h i s  v i o l a t i o n  a s s e s s e d  a t  t h e  l o w  e n d  o f  o c c u r r e d ?

A  Y e s ,  i t  w a s .  I t  w a s  a s s e s s e d  a s  9  p o i n t s  o n  d a m a g e ,

wh ich  i s  i n  accordance  w i th  the  regu la t ions  wh ich  s ta te  tha t

when  damage occurs  ou ts ide  r  o t  damage cou ld  po ten t ia l l y  ex -

tend  ou ts ide  the  permi t  a rea ,  tha t  po in ts  be  assessed  f rom

B  t o  2 5  p o i n t s .

0  Th is  i s  ac tua l  damage o r  po ten t ia l  damage i  1s  tha t

s55-361 t
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cor rec t  ?

A  T h a t r s  c o r r e c t .

0  D o  y o u  c o n c u r  w i t h  t h i s  a s s e s s m e n t  o f f i c e r ' s  r e p o r t  f o r

t h e  s e r i o u s n e s s ?

A  Y e s ,  I  d o .

0  w i th  regard  to  neg l igence ,  i n  your  op in ion  was  co -op

aware that  i t  had no approval  to  d ischarge water  in to the

sed iment  pond?

A  Y e s ,  t h e y  w e r e .

0  In  your  op  j -n  j -on ,  then ,  Co-Op ac ted  knowing f  y  in  th i s

mat te  r  ?

A  Y e s .

0  Wou ld  you  look  aga in  a t  the  assessments ,  E><h ib i t s  B  and

9  f  o r  t h e  p o i - n t s  t h a t  w e r e  a s s e s s e d  f  o r  n e g l i g e n c e .  T h e r e

w e r e  9  p o i n t s  a s s e s s e d  a s  p r o p o s e d ,  a n d  3  p o i n t s  a s s e s s e d

o n  t h e  f i n a l i z e d .  D o  y o u  c o n c u r  w i t h  t h i s  a s s e s s m e n t ?

A r  concur  w i th  the  p roposed  assessment ,  bu t  no t  the

f  i - n a l  a s s e s s m e n t .

A For  what  reason d.o you not  concur?

A Because  the  opera to r  was  aware  o f - - i n  the i r  pe rmi t  they

were  respons ib le  to  m j -ne  in  accordance  w i th  the i r  pe rmi t .

A n y  t i - m e t h e y  d o  n o t ,  t h e y  a r e  c o n s i d e r e d  k n o w i n g  a n d  w i l l f u l .

A  M r .  L o f ,  I  w o u l d  l i k e  t o  m o v e  n o w  t o  V i o l a t i o n  C 8 5 - 4 - 4 -

wh ich  i s  desc r ibed  as  a  Fa i  l u re  to  Aba te  Cessa t ion  Ord ,e r .

Wou ld  you  exp la in  wha t  a  Fa j - Iu re  to  Aba te  Cessa t j -on  Ord .e r  i s .

as5-3611
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A A fa i l u re  to  aba te  a  Cessa t ion  Order  i s  requ i red  by

U t a h  C o d e  A n n o t a t e d  4 0 - 1 0 -  2 2  0 )  ( c )  t o  b e  i s s u e d  i f  t h e

opera to r  does  no t  comp ly  w i th  the  No t i ce  o f  V io la t ion  w i th in

the  t ime  se t  fo r  aba tement .

0 Did you conduct  an inspect  j -on on Apr i  l  3  0,  1  9 8 5 ?

A  Y e s ,  I  d i d .

O What  d id you observe?

A I  f  ound  tha t  the  m ine  wa te r  was  s t i  11  r t i scharg ing  f  rom

the  mine  wa te r  d i scharge  p ipe  a t  a  lower  ra te .

0  And  your  ac t ion  was  to  i ssue- -

A  T o  i s s u e  a  C e s s a t i o n  O r d e r  f o r  f a i l u r e  t o  a b a t e .

M S .  R O B E R T S :  I  w o u l d  l i k e  t o  e n t e r  E x h i b i t  N o .

1 0 ,  w h i c h  i s  a  c o p y  o f  t h e  C e s s a t i o n  O r d e r ,  d t  t h i s  t i m e .

0  ( B y  M s .  R o b e r t s )  Y o u  p r e v i o u s l y  t e s t i f i e d  t h a t  t h e  d a t

o f  i s s u a n c e  o f  t h i s  C e s s a t i o n  O r d e r  w a s  M a y  3 ,  1 9 8 5 .

A  I t ' s  M a y .  I t  w a s  i s s u e d  f r o m  o u r  o f f l c e  o n  M a y  2 1  1 9 8 5 ;

r e c e i v e d  b y  t h e  o p e r a t o r  o n  M a y  3 ,  1 9 8 5 .

0 When was i t  abated?

A  M a y  3 .

M S .  R O B E R T S :  T h a t ' s  a l l  f  h a v e  o f  t h i s  w i t n e s s .

CHAIRMAN WILL IAMS:  Mr .  K ings ton .

CROSS-EXAMII{ATION BY MR. KINGSTON

0  M r .  L o f ,  y o u r  t e s t i m o n y  w a s  t h a t  a l l  o f  t h e  d i s c h a r g e

d id  w ind  up  in  the  sed imenta t ion  pond?

A I 'm  no t - -a t  the  t ime  tha t  I  was  on  the  p roper ty ,  the

TIIE TECOND TEY;I FOTGCTI
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water  had  no t  i n  f  ac t  reached  the  sed i -ment  pond .  I t  was  a t

leas t - -okay .  Le t  me s ta te  th i s .  When I  came on to  the  p ro -

per ty  to  beg in  w i th ,  I  no t i ced  wa te r  be ing  d ischarged  f rom

the  cu lve r t  wh ich  ca r r ies  the  wa te r  f rom the  coa l  pad  down

to  the  shop  pad ,  d t  wh ich  t ime  I  though t ,  "There  i s  a  p rob lem

somewhere .  "

So  L  wen t , .  to  f i nd  where  the  d ischarge- -where  the  wa te r

was comi-ng f  rom. I  f  ound that  i t  was .  So at  that  point  in

t ime  r  r l o ,  i t  had  no t  reached  the  sed iment  pond .  I  f  ound  l  a te

the  d ischarge  was  coming  f rom the  m ine  wa te r  p ipe ,  wh ich  I

i l l us t ra ted  j -n  the  p ic tu res .  My  p ic tu res  showed Lha t  the

wate r  had  con t inued  on  down and  a t  l ea ,s t  reached  the  d i t ch ,

rvh ich  wou ld  convey  i t  t o  the  sed iment  pond .

0  B u t  i t  h a d n ' t  r e a c h e d  t h e  p o n d ?

A  I  c a n n o t  s a y  f o r  s u r e .

0  I t  h a d n ' t  g o n e  o f f  t h e  p e r m i t  a r e a ?

A  N o ,  i t  h a d  n o t .

0  Hadn ' t  even  gone  o f f  the  und is tu rbed  a rea?

A No,  i t  had  no t  gone  on to  und is tu rbed .

a  Y o u  t e s t i f i e d  t h a t  t h e  d i s c h a r g e  w a s  a b o u t  2 5  g a l l o n s

a  m inu te .  How d id  you  measure  tha t  d i scharge?

A Tha t  i s  an  ocu la r  es t ima t ion .  Genera l  l y  when  I  rnake

an  es t imat  j -on  l  i ke  tha t ,  I  con f  e r  w i th  the  opera to r  to  see

i f  they '  re  in  ag reement  w i th  my  es t imat ion .

0  D id  he  agree  w i th  tha t  es t ima t ion?

9 5 5 - 3 6 t 1
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2

3

4

5

6

8

I

t 0

f 1

l 2

13

t4

t5

f6

17

t8

t9

20

21

22

23

24

26

R O N A L D  F .  H U B B A R D
Z S O  J U D G E  E U ] L D I N B

SALT LAKE CITYN UTAH E4III

A  Y e s ,  h e  d i d .

0 I  not ice that  you wrote in  your  repor t  the amount  of

wa te r  be ing  ,C ischarged  was  approx imate  t y  1  5  to  2  5  ga l  l ons

p e r  m i n u t e .

A  E x c u s e  m e  .  I  s t a n d  c o r r e c t e d .  Y e s  .  1  5  t o  2 5  .

O  Can  we take  a  look  a t  some o f  those  p ic tu res  aga in?

A  Y e s .

( L i g h t s  o f f .  P r o j  e c t o r  o n .  )

0  I  be l ieve  you  have  two  p ic tu res  showing  the  d ischarge .

I t ' s  your  tes t imony  tha t  the  wa te r  we  see  coming  f rom th is

p i c t u r e  a n d  t h e  n e x t  o n e ,  t h a t  w o u l d  b e  2 5  g a l l o n s  p e r  m i n u t e

o r  e v e n  1 5  g a l l o n s  p e r  m i n u t e ?

A  Y e s ,  s i r .

0  Can we see the next  one?

I  guess  i f  you  wan t  to  make  an  ocu la r  observa t ion ,  i t

appears to  rne there is  not  enough force there to even create

a  s t r e a m .  I t ' s  j u s t  r u n n i n g  a n o u n d  t h e  e d g e  o f  L h e  p i p e .

Am I  see ing  i t  w rongr  o r  i s  tha t  the  case?

A Due to photography and the speed which I  was shoot ing

t h e  f i l m  d t ,  w a t e r  w i l l  b e  s t o p p e d  i n  a c t i o n .  S o  y o u  c a n n o t

t e } }  a c c u r a t e l y  f r o m  a  p l c t u r e  w h e n  y o u  h a v e  a  f l o w  s u c h  a s

t h i s ,  e x a c t l y  h o w  m u c h  w a t e r  i s  f l o w i n g ,  i s  b e i n g  d i s c h a r g e d .

0  Y o u r  o c u l a r  e s t i m a t e  i s  a c c u r a t e ?

A  I  f e l t  s o ,  y e s .

O  A I  I  r i g h t .  L e t  I  s  g o  t o  t h e  n e x L  s  I  i d e .

ss5-36r t
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( N e w  s l i d e .  )

0  On one  o r  two  o f  these  you  po in ted  ou t  some e ros ion .

Is  there any eros j -on on that  p ic ture there that  you can show

m e ?

A There  i s  so - -so  rnuch  occur red  in  he re .

0  And  i t ' s  your  tes t imony  tha t  the  d ischarge  o f  th i s  wa te r

caused  tha t  e ros ion?

A  Y e s .  T h a t ' s  n o t  p a r t i c u l a r l y  e v i d e n t  o r  p e r t i n e n t  t o

t h e  v i o l a t i o n .  T h e  v i o l a t i o n  w a s  n o t  i s s u e d  o n  t h e  e r o s i o n .

0  What  was  the  v io la t ion  i ssued  fo r?  Jus t  unau thor i zed

d i  s  charge  ?

A  I t  w a s  i s s u e d  f o r  f a i l u r e  t o  m i n e  i n  a c c o r d a n c e  w i t h

the  permi t .  In  o ther  words ,  you  had  wa te r  go ing  to  the  sed i -

ment  pond  wh ich  was  no t  des igned  to  go  to  the  pond .

0  How do  they  de te rmine  the  s i ze  o f  the  pond?  What  i s

i t  d e s i g n e d  t o  c a r r y ?

A I  wou ld  say  tha t  the  pond  i s  more  than  l i ke ty  des igned

to  ca r ry  s imp ly  the  d is tu rbed  a rea  runo f f ,  such  as  f rom pre -

c i p i t a t i o n  e v e n t s ,  s n o w  m e l t ,  w h i c h  i s  o n  t h e  d i s t u r b e d  a r e a

on  the  p roper ty .

A [ Iave you ever  heard the f  i -gures i -n  regard to th i  s  par-

t i cu la r  pond ,  30  percen t .  over  max imum capac i t y  fo r  a  10-year

maximum event?

A  f  d o n '  t  b e l  i e v e  s o .

0  You  haven ' t  heard  tha t?  I s  i t  your  tes t i -mony  o r  your

355-36 i l
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be l ie f  tha t  the  sed j -menta t ion  pond  as  cons t ruc ted  wou ld  no t

hand le  tha t  amount  o f  wa te r  i n  add i t i on  to  wha t  i s  i n  the

p e r m l t ?

A  W i l I  y o u  r e s t a t e  t h a t ,  p l e a s e ?

0  l t ' s  y o u r  t e s t i m o n y  t h a t  w i t h  t h e  a d d i t i o n  o f  t h i s  w a t e r

i f  i t  b e  1 5  g a l  l o n s  o r  1 5  t o  2 5  g a l  l o n s  p e r  r n i n u t e ,  t h a t  t h a t

wou ld  overburden  the  capac i t y  o f  the  sed imenta t ion  pond?

A  P o t e n t i a l l y .  I f  d i s c h a r g e  c o n t i n u e d ,  a n d ,  s d y ,  i f  t h a t

d i s c h a r g e  v a r i e d

0  D id  you  have  any  conversa t ion  w i th  Mr .  Coonrod  o r  anyone

e 1se at  Co-Op Mj-ne to determine whether  or  not  Lhat  was a

c o n s t a n t  f l o w ?

A I  had  seen  i t  du r i -ng - ;  I  had  seen  the  same p ipe  dur ing

p r e v i o u s  i n s p e c t i - o n s ,  d t  w h i c h  t i m e  I  h a d  s e e n  o n l y  a  t r i c k l e

f  rom t .he  p ipe ,  and  I  had  no t  cons  ide red  i t  a  concern  a t  tha t

t ime ,  because  the  wa te r  d id  no t  go  any  p race .  However ,  w i th

the  amount  o f  wa te r  wh ich  was  be ing  d ischarged  n  and  no t  know-

ing  the  exac t  source  o f  the  wa te r ,  I  had  concern .

0  S o  y o u ' v e  s e e n  i t  b e f o r e ,  b u t  h a d n ' t  i s s u e d  a  v i o l a t i o n ?

A Because  the  amount  o f  wa te r  be ing  d ischarged  was  less

t h a n  o n e  g a l l o n  p e r  m i n u t e .  r t  w a s  n o t  g o i n g  a n y w h e r e .  r t

w a s  s i m p l y  g o i n g  i n t o  t h e  f i 1 r .  r t  w a s  i n  n o  w a y - - h a d  n o

oppor t .un i t y  to  reach  the  sed iment  pond  in  my  es t imat ion .

0  So  here  i t  i vas  a  mat te r  o f  the  vo  tume o f  wa te r ,  ra the r

than  the  fac t  tha t  i t  was  coming  ou t  o f  the  p ipe?

R O N A L D  F .  H U B B A R D
23 t r  . JUDEiE  BUILDINB

SALT LAKE CITY, UTAH B4IIT
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A  Y e s ,  s i - r .

0  L e t ' s  g o  t o  t h e  n e x t  p i c t u r e .

( N e w  s I i d e . )

The  nex t  one .

( N e w  s l i d e .  )

Is  there any other  water  that  comes down that  s lope that

cou ld  cause  a  comp le te ly  bad  e ros ion  o ther  than  the  wa te r

t h a t  y o u  c i t e d  a s  f a r  a s  i n  t h i s  p a r t i c u l a r  v i o t a t i o n ?  F o r

i n s t a n c e ,  w h e n  i t  r a i n s ,  d o  y o u  g e t  s o m e  r u n o f f  i n  t h a t  a r e a ?

A  Y o u ' r e  c o n c e r n e d  w i t h  t h e  e r o s i o n ?

0  Y e s .

A  I  s u p p o s e ,  y e s .  P r e c i p i t a t i o n  c o u l d  c a u s e  s o m e  e r o s i o n ,

depend ing  upon  vo lumes .

0  L e t '  s  g o  t o  t h e  n e x t  o n e .

( N e w  s I i d e .  )

The  wa te r  you  see  a t  the  bo t tom,  tha t ' s  no t  the  same

wate r  tha t  comes  ou t  o f  the  top  a t  the  d ischarge ,  i s  i t ?

A  W e l l ,  i t  h a s  b e e n - - c o l l e c t e d  s o m e  s e d i m e n t s ,  a p p a r e n t l y .

Bu t  I  fe l t  t ha t  tha t  was  approx imate ly  the  same vo lume wh ich

w a s  d i s c h a r g i n g .

O D id  you  fo l l ow the  s t ream to  see  i f  wha t  came ou t  a t

the top ended up down here?

A  C o u l d  y o u  r e p e a t  t h a t ,  p l e a s e ?

0 You have the p ic ture that  shor ,vs water  aL the bot tom here

A  Y e s .

355-A5r l
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0 My question is, is the water at the bottom the same water

that, comes out of the discharge that you issued the violation

for r or d.oes that come from other sources or some other spot?

A I do not feel that there was another source of that water

at that t ime.

0 Can you show me where it comes down, thenr or did you

follow it, or do you know? I donft, see any water up at the

top that come$ down to that point. Is it because of the angle

of the picture?

A I think it could be partial ly due to the picture. You

can see here--you donrt  see any water r ight here. You donrt

see water here. This is very porous material; and so some of

the water can enter into that f i f l  r &nd it happens to surface

at certain points. You can I t always follow it al l the way

d,own the s lope. It may enter as f i l l  at some point in t inne.

I did see water going across the lliawatha seam pad and going

down off the slope.

A Your inspection was

A That is correct.

sent down until the 23rd

A Because I wanted to go back and look at the records and

the permit within the Division offices to make sure whether or

not the operator had approval t,o discharge water from the mine

and r if they had approval r to send add,itional waters to the

sediment pond.

the lgth; is that correct?

0 The violat ion wasntt  wr i t ten and

Why was that?

THE IECOND i lEVEN FOI6EI3
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O Did you have a conversat ion wi th lMt .  Coonrod about

p o s s i b l y  c o r r e c t i n g  t h a t  s i t u a t i o n  o n  s i t e  a t  t h a t  t i m e ?

A Yes  I  I  d id .  In  f  ac t ,  Mr  .  Coonrod  sa i -d  tha t  the re  wou l  d

be  no  p rob lem,  tha t  he  wou ld  s imp ly  ge t  a  p lug  and  p lug  the

mine water .  f  was surpr ised when I  came back on I  be I  i -eve

i t  w a s  M a y  3 0  a n d  f o u n d  t h e  m i n e  w a t e r  s t i l 1  d i s c h a r g i n g .

f  w a s  v e r y  s u r p r i s e d .

O When Mr .  Coonrod  o f fe red  to  do  tha t ,  wha t  d id  you  te t l

h im? How d id  you  respond?

A t t  F ine .  t '

0 You d idn '  t  te  1 I  h im to wai t  unt  j -  I i  you got  back to your

o f f i ce ,  and  then  you  wou ld  le t  h im know?

A I  do not  remember.

0 Do you remember M.r  .  Coonrod saying,  "  I  f  there is  a pro-

b 1 e m ,  1 e t  m e  k n o w  n o w n  b e c a u s e  I ' m  g o i n g  t o  l e a v e  t o w n " ?

A A l  1  I  remember  i s  Mr .  Coonrod .  i nd ica ted  tha t  he  was  go in

t o  p l u g  t h e  p i p e .

0  He  was  go ing  to  wha t?

A Tha t  he  was  go ing  to  p lug  the  m ine  wa te r  d i scharge  p ipe .

0  You  don ' t  remember  h im te t t i ng  you  he  was  go ing  to  leave

town ?

A I  do remember he was going to leave town,  y€s.

0  He  to ld  you  he  was  go ing  to  leave  the  nex t  day?

A I  do not  remember,what  day he said he would be leav ing.

0  Do  you  remember  h im ask ing  you  to  p lease  le t  h im know

R O N A L D  F .  H U B B A R D
23 t r  . IUDEIE  EUILDINB

SALT LAKE trITY. UTAH E4III
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imrned ia te ly  i f  t he re  was  a  p rob lem?

A Yes .  And  I  be l ieve  tha t  I  i n fo rmed h im tha t  I  needed

to  go  back  to  the  o f f i - ces  and  make  su re

O D id  you  te l l  h im you  wou ld  le t  h im know immed ia te ly  a f te

you  go t  to  your  o f f i ce?

A  I  d o  n o t  r e c a l  l  .

MR.  K fNGSTON:  No  fu r the r  ques t ions .

( L i g h t s  o n .  P r o  j  e c t o r  o f  f  .  )

CHAIRMAN WILLIAMS: Thank you. Do you have further

q u e s t i o n s  o f  t h e  w i t n e s s ?

MS.  ROBERTS:  Yes  .  '

REDTRECT EXAIUINATIOI{ BY trIs. ROtsERTS

0 Mr "  Lo f ,  wou ld  you  desc r ibe  the  wea ther  cond i t i ons  a t

the  t ime  o f  your  inspec t  i on  ?  Was  i t  , a  d ry  day?

A Yes ,  i t  was  d ry ,  and  the re  was- - i i t  was  pas t  the  snow

mel t  season .  There  was  no  snow on  the  mounta in .  In  fac t ,

I  be l ieve  my  p ic tu res  wou ld  show tha t .

MS.  ROBERTS:  Tha t '  s  a l  I  I  have  .

CHAIRMAN WILL fAMS:  Mr .  K ings ton .

RECROSS-EXAMTNATTON BY MR. KINGSTON

0 Ml :  .  Lof  ,  who d id you mai  I  the Not ice of  V io l  a t lon to ?

A f  ma i led  the  v io la t i -on  to  Co-Op Min ing  Company  a t  P .O.

B o x  7 2 4 5 ,  H u n t i n g t o n ,  U t a h .  Z i p  C o d e  8 4 5 2 8 .

0  And .  addressed  to  Me l  Coonrod ,  was  i t  no t ,  Co-Op Min ing

Company ?

RONA,LD F.  HUEEARD
2 3 O  J U D B E  E U I L D I N E I  I

SALT LAKE trITY, UTAH B4III
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A I  be l ieve  tha t  i t  wou ld  have  been  addressed  to  Mr .

C o o n r o d ,  y e s ,  s i r .

l {R .  K INGSTON:  No  f  u r the r  quesL ions  .

CHAIRMAN WILL IAMS:  A l l  r i gh t .  We w i l l  recess  un t i

1 : 3 0 .

( N o o n  r e c e s s  f r o m  L 2 2 7 0  p . m .  u n t i l  1 : 3 0  p . r n . )

- o  0 o -
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S A L T  L A K E  C I T Y ,  U f e H ,  T F I U R S D A Y ,  O C T O B E R  2 4 ,  1 9 8 5 ,  1 : 3 0  P . M .

MR.  CARTER:  I f  we  cou ld  come to  o rder .  Mr .

W i l l i a m s  i s  t i e d  u p  w i t h  a  p h o n e  c a l l .  S o  I r 1 1  c o n d u c t  t h e

h e a r i n g  i n  h i s  a b s e n c e ;  f f  I  m a y ,  I ' l I  a s k  c o u n s e l  t o  r e -

f r e s h  a l l  o u r  m e m o r i e s  a s  t o  w h o  h a d  j u s t  f i n i s h e d  t e s t i f y i n g

and  whe ther  o r  no t  the re  was  any  rec ross  o r  red i rec t .

MR. KINGSTON: I l Iy  understanding,  is  that  : the State ,

had  comp le ted  i t s  examina t ion  o f  No t i ce  o f  V io la t ion  No .

N B 5 - 4 - 1 3 - 1  a n d  t h e  a c c o m p a n y i n g  C . O .  r e l a t i v e  t o  t h a t  v i o l a -

t i o n ;  a n d  w e  w e r e  a b o u t  t o  p r o c e e d  a n d  c a l l  o u r  w i t n e s s e s .

MR.  CARTER:  I s  tha t  co r rec t?

M S .  R O B E R T S :  R i g h t .

M R .  C A R T E R :  M r .  K i n g s t o n ,  w i l l  y o F  p r o c e e d .

MR.  K INGSTON:  Mr .  Coonrod  to  the  s tand .

MELVIN COONROD

reca  I  l ed  as  a  rv i tnes  s  on  beha  I  f  o f  the  pe t i t i oner ,

h a v i n g  b e e n  h e r e t o f o r e  d u l y  s w o r n ,  t € s t i f i e d  f u r t h e r

a s  f o l  l o w s  :

DIRECT EXAMINATTOIq BY MR. KINGSTON

0 Mr .  Coonrod,  d id you accompany l4r  .  Lof  on the inspect ion

o f  A p r i l  L 9 ,  1 9 8 5 ?

A  Y e s .

0  Th is  was  the  NOV wr i t ten  in  re la t ion  to  a  d ischarge  o f

wa te r  f rom a  p ipe?  Do  you  reca l l  t he  c i r cumstances  o f  tha t

v i o l a t i o n  o r  t h e  i s s u a n c e  o f  t h a t  a l l e g e d  v i o l a t i o n ?
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A f  accompan ied  Mr .  Lo f .  We inspec ted  the  la rger  po r t ion

o f  t sear  Creek  p roper ty .  The  2 - inch  p ipe  was  observed .  My

r e c o l l e c t i o n  o f  t h a t  c o n v e r s a t i o n  w a s ' t o  t h e  e f f e c t  o f  " D o

you know the status or  what  the--where th is  water  is  coming

f  rom? "

A t  tha t  t ime  I  hones t f y  d id  no t  know.  f t  appeared  to

be  coming  f rom the  m ine .  Mr .  Lo f  asked  me i f  we  had  a  permi t

to  d i scharge  the  wa te r  i n to  the  sed iment  pond .  f  sa i -d  f  was

con f iden t  we  had  an  NPDES program re la t i ve  to  m ine  d ischarge .

I  d id  not  know what  the status of  the wdter  was going to the

sed iment  pondo

I  a s k e d  h i m  i f  i t  w a s  a  p r o b l e m .  H e  s a i d  t h a t  h e  d i d

n o t  k n o w .  H e  n e e d e d  t o  r e s e a r c h  t h e  s i t u a t i o n .  I  s a i d r  y o u

k n o w :  " I f  i t ' s  a  p r o b l e r n ,  I  c a n  p u t  a  p t u g  j - n  i L .  I t ' s  a

s i m p l e  m a t t e r  o f  p u t t i n g  a  Z - i n c h  t h r e a d e d  m a l e  p l u g  i n t o

A Not on Apri  I  1 9 .  There was not

da te .

0  Wha t  occu r red  on  Apr i1  L9?

t h e  e l b o w .  "

I t  was my

an NOV, or  at

b e e n  s u s p e c t ;

t i m e .

I  e x p l a i n e d

tha t  i f  t he re  was

an  NOV issued  a t  tha t

unders tand ing a t  that  t ime that  i t  was not

least  i t ,  was not  def in i te ly  an NOV and may have

that no act ion was warranted on my part  at  that

t o  M r .  L o f ,  T  b e l i e v e  a t  t h a t  s a m e  s e t t i n g ,

a  p rob lem,  I  needed  to  knowr  so  tha t  I  cou l
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A

0

t ake  ac t ion  .  I  was  go ing  to  be  j -n  Ar i  zona  f  o r  severa  I  days  .

r  wan ted  to  co r rec t  the  s i tua t ion  p r io r  to  my  leav ing .

He  sa id  he  wouLd  re tu rn  to  the  o f f i ce ,  he  wou ld  research

i t  and  no t i f y  me as  to  the  d ispos i t i on .  We p roceeded  and

inspec ted  the  res t  o f  the  p roper ty .  As  r  remember ,  the re

w e r e  n o  N O V | s  i s s u e d  d u r i n g  t h e  c o u r s e  o f  t h e  i n s p e c t i o n .

0  When you  ment ioned  to  Mr .  Lo f  tha t  you  cou ld  co r rec t

the  s i tua t ion  i f  i t  was  war ran ted . ,  o r  i f  t he re  appeared  to

b e  a  v i o l a t i o n ,  h o w  s p e c i f i c a l r y  d i d  h e  r e s p o n d  t o  y o u ?

That  he needed t ime to research the s i tuat i -on ,

D id  he  te l r  you  to  do  someth ing  o r  no t  to  do  someth ing?

A I  remember  the  p lug  was  ment ioned ,  and  I  be l ieve  tha t

i t  was  dec ided  tha t  i t  wou ld  no t  be  done  un t i l  I  heard  back

f  rom him,  and no act ion was to be ta]<en .

0  When nex t  d id  you  hear  back  f rom Mr .  Lo f  o r  anyone  e lse

f rom the  D iv i s ion  regard ing  th i s  eond i t i on?

A  O k a y .  I  w a s - - I  l e f t  f  b e l i e v e  o n  t h e  2 3 r d  o f  A p r i l  i n

t h e  p . m .  I  w a s  a c c o m p a n i e d  b y  M r .  D a l t o n  o f  t h e  U t a h  D i v i s i o

o f  W i l d l i f e  R e s o u r c e s .  W e  w e r e  g o n e  u n t j - l  l a t e  t h e  n i g h t

o f  May  2 .  when  r  a r r i ved  back  on  the  morn ing  o f  May  3 ,  r

found  two  le t te rs  addressed  to  me f rom the  D iv i s ion  o f  O i l ,

Gas ,  and  S{ in ing .  One  o f  them was  the  i ssuance  o f  the  NOV

i n  q u e s t i o n .  T h e  o t h e r  l e t t e r  r n r a s  t h e  C . O .  o r  C e s s a t i o n

Order  reLa t i ve  to  th i s  NOV.

We immed ia te ly  co r rec ted  the  s i tua t ion ,  wh ich  invo lved

s55-361r
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go ing  down to  the  warehouse ,  9€ t t i ng  a  2 - inch  p lug r  wd lk ing

up  and  sc rew ing- -o r ,  d r i v ing  up  and  sc rev , r ing  i t  on  the  p ipe ,

a t  w h i c h  t i m e  I  c a l l e d  M r .  L o f ,  w h i c h  I  t h i n k  w a s  a b o u t  8 : 1 5

i n  t h e  m o r n i n g ,  a n d  e x p l a i n e d  m y  c o n c e r n  r e t a t i v e  t o  a  C . O .

i ssued  on  NOV,  wh ich  I  had  no t  rece ived  p r io r  to - - in  o ther

words  ,  rece iv ing  bo th  no t i ces  j -n  the  same day  '  s  ma i  I  .

0  D id  you  rece ive  any  word  a t  a l l  f rom Mr .  Lo f  o f  the

D iv i s ion  e i the r  by  phone  ca l  I  ,  by  le t te r ,  o r  i -n  pe rson  be twee

t h e  d a t e s  o f  A p r i l  L 9 ,  1 9 8 5 ,  a n d  A p r i l  2 3 ,  1 9 8 5 ,  t h e  d a y  y o u

l e f t  t h e  s t a t e ?

A  N o ,  I  d i d  n o t .

0  You  tes t  i  f  i ed  tha t  a t  the  t  j -me  o f  the  inspec t ion  you

rnreren '  t  aware of  the or ig inat ion of  that  water .  Have you

s ince  lea rned  the  source  o f  tha t  wa te r?

A Y e s .

0 Where d id i t  come f rom?

A The  wate r  o r ig i -na tes  in  the  o ld  works  o f  wha t  was  a t

one  t ime  the  Bear  Canyon  Mine .  I t ' s  approx imate ly  240  fee t

u n d e r g r r o u n d .  I t ' s  j - n  a  s e c t i o n  w h i c h  h a s  b e e n  s e a l e d  o f f

f  rom the  ex is t i -ng  m ine .  The  purpose  o f  the  wa te r  be ing  p iped

i s  t h e  o u t s i d e  d u s t  c o n t r o l n  t h e  c u l i n a r y  s y s t e m  w h e n  i t ' s

a c t i v a t e d ,  a n d  l o n g  w a t e r ,  e t  c e t e r a .

The p ipe proceeds underground f rom a sump in the o ld

w o r k s ,  w h i c h  i s  p e r m a n e n t l y  s e a l e d  o f f  t o  a n  B , 0 0 0 - g a l l o n ,

I  be  I j -eve  ,  wa te r  tank ,  d t  wh ich  po in t  the  wa te r  tank  i s  so
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ven t .ed  so  tha t  i f  i t  ove r f  l ows ,  the  over f  l ow wou ld  come ou t

o f  t h a t  2 - i n c h  p i p e .

At  the t ime of  the i -nspect  j -on,  they were in  the process

o f  work j -ng  over  the  wa te r  sys tem.  The  p ipe - - the  rubber  hose

that  you saw exi t ing the Hiawatha seam was in  fact  a  temporar

bypass ,  so  tha t  they  cou ld  run  the  su r face  dus t  con t ro l  .

Wh i le  they  were  overhau l ing  the  su r face  wa te r  sys tem,  the

va lve  was  open  to  a l l ow the  tank  to  over fLow

A  S o  w h a t  y o u ' r e  t e l  l i n g  r n e  e s s e n t i a l  l y ,  t h e n ,  i s  t h e n

tha t  th i s  i s  no t  m ine  wa te r ,  no t  used  in  any  ac t i ve  work  in -

spec t i -ons  in  the  m ine  o r  the  m in ing  ac t i - v i t y  underg round  a t

the  Co-Op?

A  T h a t r s  a b s o l u t e l y  c o r r e c t .  f n  f a c t ,  t h e  D e p a r t m e n t  o f

Hea I t .h  subsequen t l y - -s ince  tha t  t ime  we have  been  work ing

w i th  a  Mr .  Dave  Ar io t t i  f rom the  Depar tment  o f  Hea f th .  We

have  mon i to red  tha t  f l ow.  f t  has  been  cons j "s ten t l y  l ess  than

f  i ve  ga l  l ons  per  m inu te .  And  the  Depar t rnen t  o f  Hea l th  i s

c o n s i d e r i n g  c l a s s i f y i n g  t h a t  s o u r c e  o f  w a t e r  a s  a  d e e p  w e l 1 ,

due  to  i t s  d i s tance  underg round  and  the  fac t  tha t  i t  i s

t o t a l l y  i n a c c e s s i b l e  t o  a n y  t y p e  o f  m i n i n g  a c t i v i t y .

O  In  fac t ,  Co-Op Min ing  Company  does  have  wa te r  r i gh ts

to  use  o r  to  d  j - ve r t  wa t .e r  a t  tha t  source  o r  tha t  po in t ;  i s

t h a t  c o r r e c t ?

A That  I  s  correct .  We have the r ight  to  d iver t  the water

and  u t i  I  i  ze  tha t  wa te r  f  o r  m in ing  and  /  o r  i r r i ga t i -on ,  and  we
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have  subsequen t l y  f i l ed  on  the  add i t i ona l  r i gh t  to  use  tha t

w a t e r  f o r  c u l i n a r y  p u r p o s e s .

0  You  ment  j -oned  tha t  you  have  tes ted  the  wa te r ;  a t  l eas t ,

tha t  you  have  tes t .ed  the  f l ow,  and  i t  has  been  cons is ten t l y

less  than  f i ve  ga l lons  per  m inu te .  D id  you  ever  a t  any  t ime

agree  w i th  Mr .  Lo f  tha t  the  f l ow f rom tha t  source  was  15  to

2 5  g a l l o n s  p e r  m i n u t e ?

A  C a r 1 ,  a t  t h e  t i m e ,  t h a L  w a s  s u c h  a n  i n s i g n i f i c a n t  i s s u e -

I 'm- -Mr .  Lo f  may  have  sa id ,  "What  do  you  th in l<  i s  the re ,  15

o r  2 0  g a l l o n s ? "  A n d  I  m a y  h a v e  s a i d ,  " S u r e ,  i f  y o u  s a y  s o ,

D a v e .  "  I  h o n e s t l y  d o n ' t  r e m e m b e r  c o n c u r r i n g ,  b u t  I  d o n ' t

remember  d ispu t ing  tha t .  In  my  op in ion ,  l ook ing  a t  the  s l i de

and  wha t  I ' ve  seen  s ince  tha t  t ime ,  I  have  never  seen  tha t

quant i ty  .  There d idn '  t  appear  to  me to be*-  i t  is  more j -n

l i n e  w i t h  w h a t  w e ' v e  m e a s u r e d  1 n  c o o p e r a t i o n  w i t h  t h e

Depar tment  o f  Hea l t .h ,  Iess  than  f  i ve  ga l  l ons  per  m j -nu te .

0  Do  you  have  a  cons tan t  d i scharge  f rom tha t  source  o f

u p  t o  f i v e  g a l l o n s  o r  e v e n  m o r e ?  O r  w h a t ' s  t h e  n a t u r e  o f

the  d ischarge  o f  the  over f low a t  tha t  poJ_n t?

A I  concur  w i th  Mr .  Lo f .  He '  s  i nspec ted  us  now fo r  upward

o f  a  year ;  and  to  my  knowtedge  tha t  was  the  on ly  t ime  where

w e  h a d  a n y  s i g n l f i c a n t  d i s c h a r g e .  O f  c o u r s e ,  s i n c e  t h a t  t i m e

w e ' v e  h a d  n o n e .  I t t s  b e e n  s e a l e d .  B u t  p r i o r  t o  t h e n ,  I  c a n

never  remember  i t  d i scharg ing ,  w i th  the  excep t ion  o f  when

we tu rned  o f  f  the  dus t  con t ro l  sys tem to  do  repa i - r  work .
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O  S o  i t ' s  n o t  a  s t e a d y  s o u r c e  o f  w a t e r  t h a t  w i l l  e v e n t u a l l

reach  in to  the  sed imenta t ion  pond  ,  i f  i t  go t  tha t  fa r?

A  N o ,  i t  i s  n o t  a  p e r p e t u a l  d i s c h a r g e r  i l o .

0  On the  da te  o f  the  inspec t ion ,  were  you  ab le  to  de te r -

m ine  i f  i n  fac t  the  d ischarge  was  ge t t i ng  in to  the  sed lmenta -

t i o n '  p o n d ?

A To my knowledge,  I  have Lo concur  wi th Dave.  I  accompan

ied  h im- - I  don ' t  know tha t  fo r  a  fac t  i t  was  a  fac t  the  pond

was-- the reason we do that  type of  work in  the spr ingr  w€

do  i t  a f te r  the  snow has  run  o f f ,  and  i t ' s  p r io r  to  ou r  no rma

thunders to rm season ,  wh ich  i s  l a te  sumr f le r .  And  a t  tha t  po in t

our  pond  i s  a t  i t s  l owes t  po in t .  Nowr  ds  Dave  po in ted  ou t ,

the  wa te r  l eve l  i n  the  pond  was ,  I  be l ieve  he  s ta ted ,  th ree

inches  be low the  decan t  dev ice .  A re  the  Board  members

fami l i a r  w i th  how a  sed i .men t  pond  j - s  des igned ,  w i - th  an  over -

f l ow and  a  decan t?  So  th ree  inches  be low the  decan t  means

then  tha t  we  cou ld  no t  d ra in  the  pond  a t  tha t  po in t .  A l r

o f  ou r  capac i t y  was  above  tha t - -up  to  the  emergency  sp i l lway .

s o  i t .  h a d  i t ' s  f u 1 l  2 4 - h o u r  1 O - y e a r  e v e n t  c a p a c i t y ,  i n

add i t i on  to  ano ther  th ree  i_nches .

S o  t h e  l i k e l i h o o d - - o r ,  t h g - - i t  i s  a  g o o d  t i m e  o f  y e a r

fo r  us  to  do  work ,  where  wa te r  has  to  be  d ive r ted  in to  the

sed iment  pond .  Onee  tha t  wa te r - -we  have  tes ted  the  wa te r .

I t ' s  s u p e r i o r  q u a l i t y .  I t ' s  e x c e l l e n t  d r i - n k i n g  w a t e r .  O n c e

i t  runs  ac ross  the  su r f  ace ,  i t  becomes  d . i s tu rbed .  runo f  f  .

REINALD F.  HUBBARD
23 t r  JUDGiE  EUILDINB

SALT LAKE CITY, UTAH B4III
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0  Is  the re  any  chance  tha t  ' bha t  wa te r  cou ld  go  any  p l  ace

ou ts ide  o f  the  d is tu rbed  a rea ,  e i the r  be fo re  o r  a f te r  reach ing

the  sed imenta t ion  pond  r  o t  where  does  i t  go?

A Tha t  wa te r  now i s  used  fo r  dus t  con t ro l .

0  In  th i s  case ,  where  i t  over f lowed  a t  tha t  po in t?

A No,  no .  We-* i t .  was- -con ta ined  and  d i rec ted  in to - -wou ld

have mad.e i  t ,  into the s ediment pond .

0  I f  t he re  were  enough  f low?

A  T h a t ' s  c o r r e c t .

O  How wou ld  you  assess  the  damage,  € i the r  p robab i f i t y  o r

ac tua l  damage tha t  wou ld  have  o r  d id  in  fac t  occur  f rom t .h i s

a l  l e g e d  v i o l a t i o n ?

A I  fee l  tha t  no  damage occur red  wha tsoever .

0  So  approx imate ly - -

A  Aga in - -

O  G o  a h e a d ,

A  As  we  po in ted  ou t  w i th  the  las t  Nov ,  you  have  to - - to

take  wha tever  measures  a re  necessar l r  to  repa i r  a  wa te r l i ne ,

you  can  '  t  have  wa te r  f  l ow ing  in  the  l j -ne  .  You  ' ve  go t  to  d i s -

c o n n e c t  t h e  w a t e r l i n e .  I  d o n ' t - - w h a t  d o  y o u  d o  w i t h  t h e  w a t e r

Do you s iL  there wj - th  a bucket  ,  f lush i t  down the to i  le t?

I  fee l  the  course  o f  ac t ion  we  took  was  p ruden t  under  the

c i r c u m s t a n c e s .

0  W h a t  a b o u t  t h e  s e r i o u s n e s s  o f  t h e  a l l e g e d  v i o l a t i o n ?

A  I  t h i n k  t h a t ' s  a  m o o t  q u e s t i o n .  T h e r e  w a s - - t h e r e  w a s

3 5 5 - 3 6 t 1
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in  my  mind  no  v io la t ion  and  no  se r iousness  re levan t .

0  D o  y o u  f e e l  t h e r e  w a s  a n y  n e g l i g e n c e  i n  e i t h e r  a l l o w i n g

the  cond i t i on  to  occur  o r  no t  aba t ing  the  v io la t ion?

A  I  f e e l  t h e r e  w a s  n e g l i g e n c e  o n  D a v e ' s  p a r t .  I  m a d e

l t  ve ry  c lea r  to  h im tha t  i f  t he re  was  a  p rob lem there ,  tha t

f  needed  to  be  no t i f i ed  p r io r  to  leav ing  the  s i te ,  so  tha t

I  cou ld  rec t i f y  i t .  And  I  was  g iven- -he  was  g iven  the  da tes

and  the  t ime  tha t  r  wou ld  have  to  leave ,  and  r  asked  h im

s p e c i f i c a l l y  t o  g e t  b a c k  t o  m e  a s  t o  w h a t  c o u r s e  o f  a c t i o n

he  wan ted  me to  fo l l ow.  And  in  my  op in ion ,  Car l ,  I  f ee l

i t  was  a  de  l j -be ra te  a t tempt  to  c rea te  a  c .  o .  based  on  a

supposed  NOV.

0  You  were  in  fac t  a t  the  s i te  fou r  days  a f te r  Mr .  Lo f

le f t ,  and  you  rece ived  no  word  tha t  any  co r rec t i ve  ac t ion

w a s  n e e d e d ?

A  T h a t ' s  c o r r e c t .  f  w a s  n o t  p r e s e n t  a t  t h e  s i t e  t h e  e n -

t  j - re  t  j -me,  but  f  have severa l  numbers which Mr.  Lof  has where

I  can  be  reached  i f  I 'm  no t  a t  the  p roper ty ,  And  no  e f fo r t

was  made to  con tac t  me.

0 In fact ,  the NOV was mai led down to you the day you

t o t d  M r .  L o f  y o u  w o u l d  b e  l e a v i n g ?

A r t  l , vas  apparen t ty - -based  on  Mr .  Lo f  ,  i t  was  sen t  tha t

day .  I t  was  no t  rece ived  by  me tha t  day .

0  Tha t  was  addressed  to  you?

A Addressed  to  me in  ca re  o f  Co-Op,  yes .

R O N A L D  F .  H U B B A R D
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0 You got i t  when you returned?

A  Tha t ' s  co r rec t .

MR.  KINGSTON: No fur ther  quest ions.

CHAIRMAN WILLIAMS: Ms. Roberts.

CROSS-EXAMINATTON BY MS. ROBERTS

0 Mr.  Coonrocl ,  you are in  charge of  compl iance and permi t , -

t i ng  fo r  the  Co-Op Mine ;  i s  tha t  co r rec t?

A  T h a t  i s  c o r r e c t .

0 There are t imes when you need to be away f rom the mine

s i t e  i  i s  t h a t  a l s o  c o r r e c t ?

A  Y e s .

0 When you are absent  f rom the mine s i te ,  is  there someone

e lse  who  takes  ca re  o f  the  comp l j -ance  du t ies  requ i red  by

the  m ine?

A  Y e s .

0 Would you have inst ructed.  that  person to receive any

m a i l  f r o m  t h e  D i v i s i o n  o f  o i r ,  G a s ,  a n d  M i n i n g  t h a t  w o u l d

be  in  your  name as  reg is te red  agen t  w i th  the  D iv i s ion?

A Up un t i l  t ha t  t ime ,  the  c i r cumstances  had  no t  occur red i

and  I  had  no t  i ns t ruc ted  anyone  to  open  the  ma i l  addressed

to  me.  s ince  thenr  we  have ,  y€s r  Banbara ,  to  answer  your

ques  t i on  .

0 Have you inst ructed the Div is ion that  you are the person

to  rece i -ve  co r respondence  re la t ing  to  comp l iance  and  permi t t i n

A  T h a t  i s  c o r r e c t .  I ' v e  a l s o  g i v e n  t h e m  t w o  a d d r e s s e s

355-36i l
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to  in  the f  u ture mai  I  i -n f  ormat ion to .

0  O n  t h e  d a t e  o f  t h e  i n s p e c t i o n r  o r  A p r i l  L 9 ,  ' 8 5 ,  w a s

t h e  p i p e  a t  i s s u e  d i s c h a r g i n g  w a t e r ?

A An i  s  sue re l  a t i -ve to a NOV or- -

0  Was  the  p ipe  tha t  we ' re  ta l k ing  abou t ,  the  d ischarge

p ipe ,  \ ^ /as  i t  d i scharg ing  wa te r  a t  the  t ime?

A  Y e s ,  i t  w a s .

0  Was  the  wa te r  f l ow ing  down the  f i l l  s lope  ac ross  the

pad  and  in to  the  co l  l ec t ion  sys tem?

A  Y e s ,  i t  w a s .

0  Was  the  qua l i t y  o f  the  wa te r  ever  d i scussed  in  re la t ion

to  the - -

A  I  men t ioned  to  Mr .  Lo f  tha t  we  had  tes ted  the  wa te r

a n d  i t  w a s  o f  e x c e l l e n t  q u a l i t y .

0  Wou ld  the  qua f i t y  o f  the  wa te r  be  a t  i ssue  i f  i t  was

go ing  in to  the  sed iment  pondr  ds  opposed  to  the  quan t i t y

o f  w a t e r ?

A The  qua l i t y  wou ld  be  an  i ssue  a t  the  po in t  tha t  i t  were

to leave the permi- t  area .  r f  i t  wasn I  t  up to a cer ta in

q u a r i t y ,  i t  w o u r d  n e e d  t o  g o  t o  t h e  s e d i m e n t  p o n d .  r  d o n ' t

qu i te  unders tand- -

0  I ' m  s o r r y .  I ' 1 1  r e p h r a s e  t h e  q u e s t i o n .

A  O k a y .

0  f n  f a c t ,  I r I l  d r o p  t h e  q u e s t i o n .  I s n ' t  i t  t r u e  t h a t

the  regu la t ions  re la t ing  to  sed iment  ponds  and  the  s ta tu te

R O N A L D  F .  H U B B A R D
2 3 t r  J U D 6 E  E U I L D I N B

SALT LAKE trITY, UTAH B4IIT

3 5 5 - S 6 t l

. t  , ] -
<-. -

r - 
ilF.aaqlt

\,-3-t
-----.t

rEcono IEyER FonGEt3



1

2

3

4

5

6

7

8

I

1 0

1 1

r2

13

l4

t5

16

l7

t8

t9

20

21

22

23

24

25

RCTNALD F.  HUBBARD
Z 3 O  J U D E I E  B U I L D I N B

EiALT LAKE trITY, UTAH E4ITT

70

re la t ing  to  sed iment  ponds  a re  des igned  to  p ro tec t  the  env i ro

m e n t  a g a i n s t  w a t e r  p o l l u t i o n ?

A  T h a t '  s  c o r r e c t .

0  I s n ' t  i t  a l s o  t r u e  t h a t  t h e  c a p a c i t y ,  t h e  d e s i g n e d

capac i t y  o f ,  the  sed imenta t ion  ponds  a re  so  des igned  to  con ta i

a  r u n o f f  e v e n t  o n  a  c a l c u l a t e d  a r e a  o f  r u n o f f ,  d i s t u r b e d

a r e a s ;  i s n ' t  t h a t  c o r r e c t ?

A Yes  .  Tha t  i - s  co r rec t .

0  I f  t he re  were  o ther  sources  o ther  than  the  ca lcu la ted

d i s t u r b e d  a r e a ,  i s n ' t  i t  p o s s i b l e  t h a t  t h e  c o m b i n e d  s o u r c e s

wou ld  cause  the  sed imenta t ion  pond  to  over f low?

A  M o s t  p o n d s - - w e l l ,  a l l  p o n d s  o f  C o - O p  a r e  o v e r s i z e d .

In  o ther  words r  w€  bu i l t  t hem la rger  than  the  ca lcu la t ions

to  an t i c ipa te  inc iden ta l  i n f l ow to  sed iment  ponds .  Bu t  your

a s s u m p t j - o n ,  t h e  m i n i m u m  s i z e ,  y e s ,  i s  c a l c u l a t e d  o n  t h e  m a x i -

m u m  1 0 - h o u r  2 0 - - w e l l ,  1 0 - y e a r  2 4 - h o u r  e v e n t .

0  T h a t ' s  c o r r e c t .  A n d  i f  t h e  1 O - y e a r  2 4 - h o u r  e v e n t  t o o k

p lace  a long  w i th  o ther  sources ,  and  the  pond  over f lowed ,

where  wou ld  tha t  wa te r  go?

A Okay .  The  emergency  sp i l lway  a t  Pond  A  a t  the  Bear

Canyon  Mine  goes  in to  an  ex is  t i -ng  d ra inage  and  i -n te rsec ts

B e a r  C r e e k  p r o b a b l y ,  I  w o u l d  s a y ,  1 5 0  t o  2 0 0  y a r d s  d o w n

c h a n n e l  f r o m  t h e  p o n d .  D a v e ,  c o r r e c t  m e  i f  I r m  i n  e r r o r

the re .  Tha t  i s  an  approx imat ion .

M S .  R O B E R T S :  T h a t '  s  a l  1  I  h a v e .
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MR.  K INGSTON:  No  fu r the r  ques t ions .

M S .  R O B E R T S :  I  w o u l d  l i k e  t o  r e c a l l  D a v e  f o r  a

minu te .

CHAIRI{AN WILLIAMS: Very wel l  .

DAVID LOF

r e c a l l e d  a s  a  w i t n e s s  o n  b e h a l f  o f  t h e  r e s p o n d e n t ,

hav ing  been  here to fo re  du ly  sworn ,  tes t i f i ed  fu r the r

a s  f o l  l o w s  :

DIRECT EXAMIi l IATION BY MS. ROBERTS

0  M r .  L o f ,  d o  y o u  r e c a l l - - l e t  m e  r e p h r a s e  t h a t .  f s  i t

s t a n d a r d  p r a c t i c e  t o  i s s u e  v i o l a t i o n s  f r o m  t h e  o f f i c e n

s tandard  p rac t i ce  fo r  you  and  the  o ther  inspec to rs  to  i ssue

v io la t ions  f rom the  o f f i ce  upon  re tu rn ing  f rom an  inspec t ion?

A  Y e s .

M S .  R O B E R T S :  T h a t '  s  a l  I  .

M R .  K I N G S T O N :  N o  c T o S S .

IRMAN WILL IAMS:  Very  we l1 .  I s  the re  any th ing

f u r t h e r  o n  t h i s  v i o l a t i o n ,  t h i s  N O V ?  A 1 1  r i g h t .  O n e  m o r e

t o  9 0 .

MS.  ROBBRTS:  Mr .  Cha i rman,  Mr .  Lo f  j - s  i nvo lved

in  some t ra in ing  up  in  Par l<  C i t y .  The  nex t  v io la t ion ,  I  w i l i

b e :  
'  

c a l l i n g  a n o t h e r  i n s p e c t o r .  I s  i t  a l l  r i g h t  i f  w e  l e t

Dave  go  back  to  h is  t ra in ing?

M R .  K I N G S T O N :  N o  o b j e c t i o n .

CHAfRMAN WfLLIAMS: Very wel  I  .
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( D i s c u s s i o n  o f f  t h e  r e c o r d .  )

MS.  ROBERTS:  I  can  make  a  few open ing  s ta tements .

CHAIRMAN WILL IAMS:  Le t '  s  have  the  w i tness  sworn .

( I (en  Wyat t  was  du ly  sworn  to  tes t i f  y .  )

MS.  ROBERTS:  Mr .  Cha i - r rnan ,  th j - s  i s  a  v io la t ion ,

a  C e s s a t i o n  O r d e r  v i o l a t i o n  N o .  8 4 - 7 - L - I .  I t  w a s  i s s u e d

o n  A p r i l - - o r ,  e x c u s e  m e - - A u g u s t  6 ,  1 9 8 4 ,  f o r  c o n d u c t i n g  m i - n i n g

opera t  j -ons  ou ts  ide  o f  the  permi t  a rea  .

T h e  a c t u a l  f a c t s  o f  t h e  v i o l a t i o n ,  I  b e l i e v e  t h a t

we  have  an  agreement  on  tha t ,  tha t  they  have  no- - they  w i l l

no t  con tes t  the  f  ac t  tha t  they  have  opera ted  ou ts  ide  o f  the i - r

p e r m i t  a r e a .  f s  t h a t  c o r r e c t ?

M R .  K I N G S T O N :  T h a t '  s  c o r r e c t .  W e  f e e  I  1  i k e  M r .

W y a t t  w a s  a c t i n g  c e r t a i n l y  a p p r o p r i a t e l y  i n  w r i t i n g  a  v i o l a -

t i o n .  W e  q u e s t i o n  o n l y  t h e  a m o u n t  o f  t h e  p e n a l t y .

M S .  R O B E R T S :  S o ,  t h e r e f o r e ,  I { r ,  C h a i r m a n t  T  w o u l d

l - i k e  t o  m o v e  r i g h t  o n  i n t o  t h e  c i v i l  p e n a l t y ,  i f  I  m a y .

CHAIRMAN WILL IAMS:  You ' re  go ing  to  have  to  desc r ib

t h e  v i o l a t i o n  b r i e f l y .

M S .  R O B E R T S :  A l  1  r i g h t .

KEN WYATT

c a l l e d  a s  a  w i t n e s s  o n  b e h a l f  o f  t h e  r e s p o n d e n t ,

h a v i n g  b e e n  d u l y  s w o r n ,  t e s t i f i e d  a s  f o l l o w s :

DIRECT EXAMINATION BY MS. ROBERTS

O  M r .  W l r a t t ,  w o u l d  y o u  d e s c r i b e  t h i s  v i o l a t i o n ,  p l e a s e ?
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CHAIRMAN WI LLIAIvIS : Wou ld you s tate your name ,

p l e a s e ?

0  ( B y  M s .  R o b e r t s )  S t a t e  y o u r  n a m e  a n d  y o u r  b u s i n e s s

a d d r e s s  f o r  t h e  r e c o r d ,  p l e a s e .

A  Ken  Wl ra t t ,  I  work  f  o r  the  S ta te  o f  U tah ,  Depar tment

o f  N a t u r a l  R e s o u r c e s ,  D i v i s i o n  o f  O i I ,  G a s ,  a n d  M i n i n g .

O Were  you  an  inspec to r  fo r  the  Bear  Creek  M ine ,  o r  were

y o u  a n  i n s p e c t o r  a t  t h e  t i m e  t h a t  t h i s  v i o l a t i o n  w a s  i s s u e d ?

A  Y e s .

0  Wou ld  you  desc r j -be  the  v io la t ion  fo r  the  Board?

A  O k a y .  A n  i n s p e c t i o n  o n  J u 1 1 r  9 ,  1 9 8 4 .  A t  t h a t  t i m e

I  reques ted  a  permi t  a rea  map f rom the  opera to r ;  and  upon

re tu rn ing  to  the  o f f i ce  and  a t tend ing  the  Ju Iy  Board  hear ings ,

i t  was  revea led  tha t  the  opera to r  had  mined  ou ts ide  o f  the

I e a s e  a r e a  a n d  t h e  p e r m i t  a r e a .  A n d ,  t h e r e f o r e ,  t h e  C e s s a t i o n

O r d e r  w a s  i s s u e d

M S .  R O B E R T S :  A 1 1  r i g h t .  I r d  l i k e  t o  i n t r o d u c e

a  c o p y  o f  t h e  C e s s a t i o n  O r d e r  a s  E x h i b i t  1 0  t  a n d ,  E x h i b - i t

1 1  a n d  1 2 ,  t h e  p r o p o s e d - - f  b e g  y o u r  p a r d o n - - I  b e l i e v e  t h a t

I ' v e  a l r e a d y  a s k e d  f o r  E x h i b i t  1 0  t o  b e  i n t r o d u c e d .

A n d  1 1  a n d  1 2 ,  o n  t h e  p a s t  v i o l a t j - o n s  t h a t  w e ' v e

a l r e a d y  c o v e r e d  o n  8 5 - 4 - 4 - t ,  I  w o u l d  l i k e  t o  h a v e  t h o s e  i n t r o -

d u c e d .  I ' m  s o r r y .  I  m i s s e d  o u t  o n  t h o s e .  T h a t  w o u l d  b e

1 1  a n d  1 2  a n d  1 3 .  1 3  i s  t h e  C e s s a t i o n  O r d e r ,  a  c o p y  o f  t h e

C e s s a t i o n  O r d e r  8 4 - 7 - t - . 1 .  A n d  E x h i b i t s  L 4  a n d  1 5  a r e  t h e

3 5 5 - S 6 l l
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p r o p o s e d .  a n d  f i n a l i z e d  a s s e s s m e n t s  f o r  t h a t .  v i o l a t i o n .  I

wou ld  l i ke  to  have  those- -

CHAIRMAN WILL IA Iv IS :  Tha t ' s  t4  and  15?

M S .  R O B E R T S :  R i g h t .

CHAIRMAN WILLIAMS: WhAt iS IT?

M S .  R O B E R T S :  1 I  i s  t h e  p r o p o s e d  a s s e s s m e n t  f o r

t h e  C e s s a t i o n  O r d e r s  8 5 - 4 - 4 - t ;  a n d  t 2  i s  t h e  f i n a l i z e d  a s s e s s -

m e n t  f o r  8 5 -  4 -  4 - t  .

CHAIRMAN WILLIAMS: Mr.  K ingston,  do you have any

o b j e c t i o n s  t o  E x h i b i t s  6 ,  7 ,  8 ,  9 ,  1 0 ,  L t ,  a n d  7 2 ?

M R .  K I N G S T O N :  N o ,  n o  o b j e c t i o n .

CHAIRMAN WILL IAMS:  We w i l l  rece ive  those  exh ib i t s .

( E x h i b i t s  6 r  7 ,  B ,  9 , 1 0 ,  I t ,
a n d  t Z  w e r e  r e c e i v e d  i n  e v i d e n c e  -  )

0  ( B y  M s .  R o b e r t s )  W i t h  r e g a r d  t o  t h e  s e r i o u s n e s s  o f

t h i s  v j - o l a t i o n ,  M r .  W l r a t t ,  t h e  p r o p o s e d  a n d  f i n a l i z e d  a s s e s s -

m e n t s  r  o r r  s e r i o u s n e s s  1 5  p o i n t s  w e r e  a s s e s s e d ,  w h i c h  i - s  t h e

l o w  p o i n t  o f  a c t u a l l y  h a v i n g  o c c u r r e d .  D o  y o u  a g r e e  w i t h

t h i s  a s s e s s m e n t  o f f i c e r ' s  r e p o r t ?

A  Y e s .

0  What  i s  the  p robab i l i t y  tha t  the re  was  damage to  the

p r o p e r t y  a s  a  r e s u l t  o f  m i n i n g  o u t s i d e  t h e  p e r m i t  a r e a ?

A  W e I l ,  t h e  c o a l  w a s  r e m o v e d  f r o m  t h e  a r e a '  a n d  t h e  p i l l a r

w e r e  p u l l e d .  S o  y o u  d o  h a v e  a  p o t e n t i a l  f o r  s u b s i d e n c e  a n d

pos s j -b l  e  impact  on the ground water  .
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TIIE IECOTD I{EVER FOIGE?3



0

A

Wi th  regard  to  the  damage,

Y e s ,  i t  w o u l d  h a v e .

d i d  t h e  d a m a g e  o c c u r  o f f s i t e ?

0  23  po in t s  were  assessed  fo r  m in ing  ou ts ide  the  pe rm i t

area,  for  the damage to  the area.  Do you concur  w i th  that

assessmen t  o f f i ce r ' s  r epo r t?

Y e s .

W i t h  r e g a r d  t o  t h e  f i n a l i z e d  a s s e s s m e n t ,  a s s e s s m e n t

con fe rence  o f f i ce r  Lundberg  d ropped  the  po in ts  f rom 23  to

18  fo r  the  ex ten t  o f  damage as  a  resu l t  o f  ev idence  tha t

the re  was  less  subs idence  than  had  been  an t i c i -pa ted .  Do

you  concur  w i th  tha t  resu l t?

A Y e s .

0  Wi th  regard  to  neg l lgence ,  i n  your  op in ion  d id  Co-Op

know tha t  they  were  opera t i -ng  ou ts ide  o f  the i r  pe rmi t  a rea?

A The  opera to r  was  in  eon t ro l  o f  a I I  o f  the i r  maps  and

surveys ,  and  they  shou ld  have  known where  they  were  a t .

O  3 0  p o i n t s  w e r e  a s s e s s e d  f o r  k n o w i n g  c o n d u c t ,  w h i c h  i s

the  mos t  number  o f  po in ts  tha t  can  be  assessed  fo r  g rea te r

degree  o f  fau l t .  Do  you  concur  w i th  tha t  assessment?

A Y e s .

M S .  R O B E R T S :  N o  f u r t h e r  q u e s t i o n s .

CROSS-EXAMINATION BY IVIR. KINGSTON

O  M r .  W y a t t ,  y o u ' v e  t e s t i f i e d  t h a t  t h i s  w a s  o u t s i d e  o f

t h e  l e a s e  a r e a r  d s  w e l L  a s  o u t s i d e  t h e  p e r m i L  a r e a .  Y o u ' r e

cer ta in  abou t  where  the  lease  boundar ies  were  fo r  Co-Op?
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A Okay .  I  may  have  made a  m is take  on  tha t  one .  The  f i r s t

t ime ,  the  lease  a rea ,  I  be  l  i eve ,  was  COP Deve  lopment .  And

i t  was  ou ts ide  the  permi t  a rea ,  though .  r  beg  your  pa rdon

f o r  t h a t .

0  A I I  r i g h t .  I n  f a c t ,  t h e r e  h a d  b e e n  s o m e  c o n f u s i o n  o r

d isc repancy  be tween  cer ta in  maps  tha t  had  been  submj - t ted

b y  C o - O p  r e g a r d i n g  b o u n d a r i e s t  i s  t h a t  y o u r  r e c o l l e c t i o n ?

A  Y e s .

0 And there had been ear l  i -er  maps that  had j -nc luded that

a rea '  bu t  then  they  subsequen t l y  submi t ted  th i s  Ias t  map

tha t  you  reques ted ,  and  tha t  d id  no t  i nc lude  tha t  a rea .

I s  t h a t  y o u r  r e c o l l e c t i o n ?

A  I  d o n ' t  k n o w .  I  c a n ' t  a n s w e r  t h a t  o n e  w i t h o u t  p u l l i n g

the  maps  ou t .

O  Y o u  t e s t i f i e d  t h a t  d a m a g e  d i d  o c c u r  b e c a u s e  t h e  c o a l

w a s  r e m o v e d  a n d  t h e  p i l l a r s  h a d  b e e n  p u t l e d ,  W a s  t h a t  d o n e

in  any  d i f fe ren t  manner  f rom the  res t  o f  the  m i -n ing  opera t ion

o f  C o - O p ?

A  I  w o u l d  t h i n k  n o t ,  b u t  I  h a v e n ' t  b e e n  u n d e r g r o u n d  i n

t h a t  a r e a .

0 Who was damaged,  then?

A Who was damaged?

0  y e s .

A  Po ten t ia l  I y  the  land ,  and  shou ld  the re  be  a  g round  wa te r

r e g i m e  i n  t h a t  a r e a ,  t h a t ' s  g o t  a  p o t e n t i a l  d a m a g e  a r s o .

RtrNALD F.  HUBBARD
2 3 E I  J U D B E  B U I L D I N E I

SALT LAKE trITY. UTAH S4III

5

6

7

R e c -  9

8

I

r0

11

12

t3

t4

t5

t6

17

f8

19

20

21

a2

23

24

26

355-36i l

**>,
t - a

. tL-_ rTta

* _ l  7 6
SaI-H-It t t

f  - 1 - a l t l -

R:GOND IEVEN FOTGE?3



1

2

3

0  A s  f a r  a s  t h e  l a n d ,  w h o  w o u l d  s u f f e r  t h e  l o s s r  o r  w h o

wou ld  sus ta in  the  damage because  o f  the  coa l  be ing  m ined?

A The landowner ,  T i -magine.

O  W e l I ,  i n  t h i s  c a s e  i t  w a s  C o - O p ,  i s  t h a t  c o r r e c t ?

A f  be  I  i eve  i t  '  s  COp Deve  lopment .

0  Bu t  under  lease  to  Co-Op?

A  O k a y .

0  I s  the re  any th ing  o r  any  way  they  cou ld  have  mined

d i f fe ren t l y  to  have  decreased  the  po ten t ia l  fo r  damage e i the r

because  damage to  the  land .  i - t se  1 f  - -o r  wh ich  m igh t  be  caused

b y  s u b s i d e n c e  o f  t h e  a r e a ?

A Wi f l  you  say  tha t  one  more  t ime?

0  fs  the re  any th ing  tha t  Co-Op cou ld  have  done  d i f fe ren t l y

to  m in im lze  the  amount  o f  damage tha t  m igh t  be  sub jec t  to

t h e  l a n d  o r  a s  a  r e s u l t  o f  s u b s i d e n c e ?

A They  may  have  le f  t  t he  p i  l  l a rs  in  ;  bu t  r  you  know,  i - t '  s

j u s t  t h e  w a y  m i n i n g  i s .  W h e n  y o u  r e t r e a t ,  y o u  p u l l  t h e

p i l I a r s .

0  When you  go  in  and  mine  n  doesn ' t  the  BLM requ i re  you

to  recover  as  much  o f  the  coa l  as  you  can?

A  Y e s .

0  When you  made the  inspec t ion ,  Mr .  Wya t t ,  d id  you  check

t o  s e e  i f  t h e r e  h a d  b e e n  a n y  s u b s i d e n c e ?

A No.  A t  the  t ime  when  I  p i cked  up  the  mapr  you  know,

we d id  no t  know tha t  m in ing  had  occur red  o f f  the  permi t  a rea .
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So we d id  no t  go  and  look  a t  the  a rea  p rone  to  subs idence .

0 How did you determine the amount  or  extent  of  the damage

i  f  you d. idn '  t  v isua I  Iy  i -nspect  the s i  te  ?

A  f  b e l i e v e  t h e  a s s e s s m e n t  c o n f e r e n c e  o f f i c e r  a s s e s s e d

i t  a t  the  low end  o f  the  p robab i f i t y  o f  occur rence .

0  f sn ' t  i t  t rue  tha t  i f  t he  map tha t  had  been  submi t ted

had  inc  luded ,  th i s  a rea  tha t  the re  wou ld  have  been  no  v io la t i -on

There  wou ld  have  been  a  f i nd ing  o f  no  damage and  no  p robab i l i t

o f  a n  o c c u r r e n c e ?

A  P r o b a b l y .

0  S o  t h e  v i o l a t i o n  i t s e l f  w a s  w r i t t e n  b e c a u s e  t h a t  a r e a

was  no t  i nc luded  in  the  permi t  a rea?

A  Y e s .

0  I s  the re  any th ing  e lse  o ther  than  the  boundary  be ing

i n  t h e  w r o n g  p l a c e  t h a t  w o u l d  l e a d  y o u  t o  a s s e s s  e i t h e r  a

h i g h  p r o b a b i  f  i t y  o r  a  s e r i o u s n e s s  f  a c t o r  t o  t h i s  v  j - o l a t i o n ?

A  N o .

O  Y o u  d i d  f i l e  a n  i n s p e c t o r ' s  s t a t e m e n t  o n  t h i s  p a r t i c u l a r

v i o l a t i o n ,  d i d  y o u  n o t ?

A  Y e s ,  f  d i d .

0  In  tha t  s ta tement  d id  you  s ta te ,  "However ,  a l l  ev idence

t o  d a t e  i n d l c a t e s  t h a t  n o  o f f s i t e  d a m a g e  h a s  o c c u r r e d " ?

A Where  a re  you  see ing  tha t?

0  T h i s  i s  p a g e  I  o f  t h e  e v e n t ,  v i o l a t i o n s  i - n s p e c t o r '  s

s t a t e m e n t ,  d o w n  u n d e r  p a r a g r a p h  N o .  2  o f  ( a ) ,  t h e  t a s t  l i n e .

355-36i l
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CHAIRMAN WILL IAMS:  Excuse  me.  I s  th i s  one  o f

t h e  e x h i b i t s ?

M S .  R O B E R T S :  f t ' s  i n  t h e  B o a r d  b o o k ,  b u t  i t  i s

no t  an  exh ib i t  tha t  I  have  en te red

MR.  K INGSTON:  I  though t  tha t  she  was  go ing  to  in t ro

duce  the  who le  package .  I  wou ld  ask  tha t  tha t  exh ib i t  be

g iven  a  number  and  o f  fe red  as  ev j -dence  in  th i s  case .

CHAIRMAN WILLIAMS: And the exhib i t  is - -

M S .  R O B E R T S :  I t  w o u l d  b e  L 6 .  I t  i s  t h e  i n s p e c t o r ' s

s t a t e m e n t  i n  C 8 4 - 7 - 1 - 1  .

M R .  C A R T E R :  E v e n t s  v i o l a t i o n  a n d  i n s p e c t o r ' s  s t a t e -

ment  ?

Iv IS .  ROBERTS :  Tha t '  s  co r rec t .

CHAIRMAN WTLLIAMS:  Tha t  wou ld  be  16?

M S .  R O B E R T S :  T h a t ' s  c o r r e c t .

CHAIRMAN WILLIAIT{S : Do you have any ob j  ect ion to

tha t  ?

MS.  ROBBRTS :  I  have  no  ob j  ec t ion .

0  (By  Mr .  K ings ton)  Mr .  Wl ra t t ,  you  wen t  on  to  s ta te  j -n

tha t  same paragraph  as  ca r r ied  on  to  the  o ther  page :  " Impac ts

to  the  g round  wa te r  reg i -me shou ld  be  nonex is ten t  o r  m in ima l ,

s i -nce  the  a rea  m ined  i s  l oca ted  away  f rom the  fau t t  i n  the

a r e a  w h i c h  a c t s  a s  g r o u n d  w a t e r  c o n d u i t s .  "  I s  t h a t  c o r r e c t ?

A  I  b e l i e v e  s o .  A n d  t h a t ' s  p r o b a b l y  w h y  i t  w a s  a s s e s s e d

a t  t h e  l o w  e n d  o f  p r o b a b i f i t y  o f  o c c u r r e n c e .

R O N A L D  F .  H U B B A R D
Z 3 O  J U D E i E  B U I L D I N C I

SALT LAKE trITY, UTAH S4III
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0  Y o u  a s s e s s e d  o r  a g r e e d  w i t h  t h e  a s s e s s m e n t  o f  t h e  n e g l i -

gence  o f  the  30  fac lo r  because  in  your  op in ion  the  opera to r

ough t  to  know where  h is  boundar ies  a re?

A Yes .  The  opera to r  shou td  know where  h is  boundar ies  a re

and  where  he  ac tua l l y  i s  underg round .

MR.  K INGSTON:  No  fu r the r  ques t ions .

CHAIRMAN WILLIAMS: IVIs.  RobCTtS .

I {S .  ROBERTS:  f  have  no th ing  fu r the r .

CHAIRMAN WILLIAMS: Does the Board have any quest ion

o f  t h i s  w i t n e s s ?

MR.  LARSEN:  No .

CHAIRITIAN WILLIAMS : Very we I I  .  Any f urther witnesse

M S .  R O B E R T S :  N o t h i n g  f u r t h e r .  f  h a v e  t h e  c l o s i n g

s t a t e m e n t .  T h a t ' s  a I  I  .

M R .  K I N G S T O N :  I  h a v e  s o m e  w i t n e s s e s .  M r .  C o o n r o d .

MELVTN COONROD

r e c a l -  l e d  a s  a  w j - L n e s s  o n  b e h a l f  o f  t h e  p e t i t i o n e r ,

h a v i n g  b e e n  h e r e t o f o r e  d u l y  s w o r n ,  t € s t i f i e d  f u r t h e r

as  fo l  l ows  :

DIRECT EXAMINATION BY MR. KINGSTON

O Mr .  Coonrod ,  a re  you  f  ami  I  i a r  w i th  the  rnon i to r ing  p rogram

Co-Op has  ins t i tu ted  fo r  the  de tec t ion  o f  any  subs idence  o r

o t h e r  e f f e c t s  t o  t h e  s u r f a c e  a r e a  o f  C o - O p '  s  m i n i n g  o p e r a t i o n ?

A  Y e s ,  f  a m .  :

0  In  fac t ,  a re  you  the  person  respons ib le  to  see  tha t  tha t

s 5 5 - 3 6 1 1
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R O N A L D  F .  H U B B A R D
Z 3 O  . J U D G E  B U I L D I N B

SALT LAKE trITY, UTAH B4III

program is  imp lemented?

A Y e s .

0  In  regard  to  the  a rea  covered  by  the  sec t ion  o f  Co-Op 's

m i n i n g  w h i c h  a l l e g e d t y  w a s  o u t s i d e  o f  i t s  p e r m i t  a r e a ,  w h a t

e f  f  ec t  wou ld  the  m in ing  ac t i v i t y  o f  Co-Op j -n  tha t  a rea  '  even

presuming  i t  i s  ou ts ide  o f  the  permi t  a rea ,  have  on  the  su r -

face  a t  Bear  Creek  Canyon?

A  J u s t  t h e - - l e t ' s  s e e .  T h e  l a s t  t w o  s p r i n g s  w e  h a v e - - I ' n t

so r ry .  For  the  las t  th ree  years  we  have  conduc ted  a  subs i -

dence  inven to ry .  Up  un t i l  t h i s  sp r ing  we  condue ted  a

he l i cop te r  su rvey  o f  the  a rea  wh ich  cou ld  be  impac ted  by

s u b s i d e n c e .

O n  o n e  o f  t h o s e  o c c a s i o n s ,  t h e  D i v i s i o n  o f  O i I ,  G a s ,  a n d

Min ing  personne l  accompan ied  us .  Tha t  a rea  was  examined .

I n  f a c t ,  t h e  a r e a  f o r  a  h a l f  a  m i t e  a l l  t h e  w a y  a r o u n d  t h e

p e r m i t  a r e a  w a s  e x a m i n e d ,  a S  w e l l  a S  t h e  p e r m i t  a r e a .  A n d

there  was  v i - r tua l  l y  no  ev idence  o f  subs idence  observed  by  my-

s e l f  o r  t h e  D i v i s i o n  p e r s o n n e l  i n  t h a t  p a r t i c u l a r  l o c a l i t y .

l l lR .  K INGSTON:  D id  the  D iv i s ion  rece ive  a  map marked

a s  a n  E x h i b i t  y e t ?  M s .  R o b e r t s ,  d i d  y o u  o f f e r  t h o s e  a s

ev idence  ?

M S  -  R O B E R T S :  N o .  I  w a s n ' t  g o i n g  t o .  G o  a h e a d -

M R -  K I N G S T O N :  L e t ' s  h a v e  t h o s e  m a r k e d .  T h e r e  a r e

two  maps  a t tached  to  th i s  package .  Tha t  wou ld  be  wha t?

E x h i b i t s  t 7  a n d  1 8 ?  I  t h i n k  i t  w i I I  h e l p  t h e  m e m b e r s  o f  t h e
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R O N A L D  F .  H U B B A R D
23 t r  ! 'UDE iE  EUILDINB

SALT LAKE CITY, UTAH S4III

Board  to  be t te r  unders tand  wha t  we ' re  ta l k ing  abo t r t  he re .  One

o f  the  maps  i s  marked  F igure  3 -4 ,  and  the  o ther  j - s  the  one

jus t  immed j "a te ty  beh ind  tha t  i n  your  package .  f  wou ld  o f  fe r

those  a t  th i s  t ime  as  ev idence .

CHAIRMAN WILLIAMS: YeS.

0  (By  Mr .  K ings ton)  Ur .  Coonrod ,  d id  your  mon i to r ing  p ro -

g ram fo r  subs idence  inc lude  tha t  a rea  wh ich  i s  marked  on  bo th

rnaps as an inc identa 1 boundary change ?

A  Y e s ,  i t  d i d  o

0 Would that  have been moni tored whether  or  not  that  area

were  inc luded  in  the  permi t  a rea?

A  Y e s .

0  Are  the re  any  su r face  s t ruc tu res  in  tha t  a rea?

A  N o '  T h e  a r e a  i s  e x t r e m e l y  r o c k y .  r t ' s  h i g h  w a l l s .  w e

f l y  t h a t  a r e a  t o - - f o r  s u b s i d e n c e ,  a n d  a l s o  w e  d o  a  d r a f t e r s

survey ,  where  tha t  a rea  i s  l ooked  a t  fo r  the  p resence  o f  hawks

e a g l e s ,  f a l c o n s .

0  I  t a k e  i t  t h e r e  a r e  a l s o  n o  r o a d s ?

A There  i - s  no  roads  .  No  f  ac i  l  i t i es  wha tsoever .  The  a rea

j -s - -wou ld  be  ex t remety "d i : f f i cu l t r  i f ,  no t  i naccess ib le r  by  foo t

0  In  any  o f  your  mon i to r ing  i -nspec t ions  fo r  subs idence  o r

any th ing  e lse ,  have  you  been  ab le  to  de te rmj -ne  i f  t he  m ln ing

i n  t h a t  a r e a  h a s  h a d  a n y  i m p a c t  a t  a 1 l ?

A There  i s  no  ev idence  o f  any  su r face  impac ts .

O Do you  see  tha t  the re  i s  any  poss ib i l i t y  o f  any  impac t

355-S6i l

R
' J  

- J  

L  t - -

#-T 82r u D , H -

a -,j,Falq/,

t G - J t  _  - . f

\,-:---t
- l - t-

F€COND ilEYEN FOIGET'



5

6

8

I

1

2

3

4

t 0

11

r2

13

14

1 5

f 6

1 7

t 8

r9

20

2r

22

23

24

25

Rt rNALD F .  HUBBARD
2 3 t r  J U D G E  E U I L D I N B

SALT LAKE CITY. UTAH E4TII

t he re  o ther  than  fo r  any  o ther  m ine ,  us ing  th i s  s tandard  room

and.  p i l l a r  method .  o f  m in ing?

A I  th ink a comment  made by one of  the ind iv iduals  wi th

the  D iv i s ion  tha t  f l ew i t  was  tha t  maybe  subs idence  wou ld  en-

hanee  the  a rea .

0  W h e t h e r  t h a t  b e  t h e  c a s e  o r  n o t ,  t h e r e  h a s n ' t  b e e n  a n y

s u b s i d e n c e ?

A No,  s i r ,  the re  has  been  no  subs idence  and  no  damage

o b s e r v e d .

M R .  K I N G S T O N :  N o  f u r t h e r  q u e s t i o n s  o f  t h i s  w i t n e s s .

MS.  ROBERTS:  No  ques t ions  .

M R .  K I N G S T O N :  C a l l  B i l l  S t o d d a r d  a s  a  w i t n e s s .

BILL STODDARD

e a l l e d  a s  a  w i t n e s s  o n  b e h a l f  o f  t h e  p e t i t i o n e r ,

h a v i n g  b e e n  d u l y  s w o r n ,  t € s t i f i e d  a s  f o l l o w s :

DIRECT EXAMINATION BY MR. KTNGSTON

0 Mr .  S toddard ,  w i I I  you  s ta te  your  name and  address  fo r

t h e  r e c o r d ,  p l e a s e .

A  I v I y  n a m e  i s  B i l l  S t o d d a r d ,  a n d  m y  a d d r e s s  i s  P . O .  B o x  3 0 0 ,

H u n t i n g t o n ,  U t a h .

0  Are  you  emp loyed ,  Mr .  S toddard?

A  Y e s .

0 By whom?

A By Co-Op Min ing Company.

O What ' s  your  pos i t i on  w i th  Co-Op Min ing  Company?

355-3611

r e

.t '-t
,L /74

t>*^r 83,gatr%r
f -;:''ar(t/,
- t a a  _  ' -
\-  - t

\r;Z-
IECOND i lEVEN FOIGETS



,y,/'
{,J'

1

2

3

4

5

6

7

I

I

t0

f 1

l 2

1 3

l 4

t 5

1 6

l 7

r8

19

20

21

22

23

24

25

R O N A L D  F .  H U B B A R D
Z 3 O  J U D E i E  B U I L D I N B

SALT LAKE trITY, UTAH E4III

A I 'm  the  manager  o f  p roduc t ion ,  underg round  p roduc t ion .

0  I s  pa r t  o f  your  respons ib i l i t y  de te rm ing  where  to  m ine

and  wha t  sequence ,  th i s  t ype  o f  th ing?

A Yes

0  Was  i t ,  your  respons ib i l i t y  i n  commenc ing  the  m in ing

operat ion at  Bear  Canyon to determine where you wou ld  mj-ne

in  tha t  canyon?

A Yes

a  I  'm  go ing  to  show you  wha t  has  been  marked  as  Exh ib i t s

L 7  a n d  7 8 ,  w h i c h  a r e  t w o  m a p s .  I ' m  g o i n g  t o  a s k  y o u ,  M r .

S toddard ,  to  te l l  us  why  the  o r ig ina l  pe rmi t  boundary  d id  no t

i n c l u d e  t h i s  i n c i d e n t a t  b o u n d a r y  c h a n g e .

A  I  t h i n k  o r i g i n a f l y  i L  d i d .  T h i s - - w h e n  I  l o o k e d  o v e r  t h i s

proper t l r  and we decided where we were going to mine,  why,  the

l e a s e  t h a t  w e  h a d  w i t h  C . O .  D e v e l o p m e n t  i n c l u d e d  t h i s  a r e a .

And  so  my  j -ns t ruc t ions  was  to  inc lude  a l  t  t h i s  i n  ou r  pe rmi t

a rea ,  and  tha t ' s  where  we  wou ld  m ine .  Tha t  was  my  unders tand-

ing .  As  a  mat te r  o f  fac t ,  ou r  o r ig ina l  maps  had  tha t  a rea

in i t .  And.  so I  was unaware of  the fact  that  the permi t  area

d i d n ' t  f o l l o w  o u r  l e a s e  a r e a .

0  When d id  you  f i r s t  l ea rn  tha t  you  had  a  p rob lem w i th  your

boundary  permi t  a rea?

A I  became aware  o f  i t  when  the  v io la t ion  was  i ssued .

0 Did you know that  you were min ing outs ide of  the permi t

area when you were conduct ing min l -ng act iv  j - ty  there ?

3 5 5 - 3 6 i l
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R O N A L D  F .  H U B B A R D
Z 3 O  J U D E i E  E U ] L D I N B

SALT LAKE trITY, UTAH E4III

A  N o ,  I  d i d n ' t .

0  Did you conduct  your  min ing operat - i -ons in  that  area any

d i f fe ren t l y  than  you  d id  any  p lace  e lse  j -n  Bear  Canyon  Mine?

A  N o .

0 Is  there anyth ing that  you know of ,  any facts  that  you

are  aware  o f  tha t  wou ld  lead  you  to  be l ieve  tha t  your  m in ing

ac t i v i t y  bhere  wou ld  cause  any  d i f fe ren t  e f fec t  on  t .he  su r face

or  on the underground water  than any other  par t  o f  your  mj-ne?

A No.  We took  the  same care  the re .

0 When you learned that  you had the boundary problem, what

d id  you  do  to  co r rec t  i t ?

A  We app l ied  fo r  a  change  in  ou r  pe rmi t  a rea .

0  T h a t ' s  a l l  y o u  d i d ?

A  T h a t ' s  a l  I  w e  d i d .

0 Was Lhe change approved?

A  Y e s .

0  And ,  o f  course ,  the  a rea  had  a l ready  been  mined?

A  Y e s .

O D id  you  ever  in tend  to  m ine  ou ts ide  o f  the  boundary  a rea?

A  N o .

M R .  K I N G S T O N :  N o  f u r t h e r  q u e s t i o n s .

CHAIRMAN WILLIAMS: Ms.  RobCTtS.

CROSS;EXzuVIINATION BY MS. ROBERTS

0 Mr.  Stoddard,  has Co-Op Min ing Company at  any other  t ime

m i n e d  o u t s i d e  o f  i t s  p e r m i t  a r e a ?
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R O N A L D  F .  H U E B A R D
Z 3 O  J U D E I E  E U I L D I N B

SALT LAKE trITY, UTAH S4III

M R .  K I N G S T O N :  I ' m  g o i n g  t o  o b j e c t  t o  t h a t  a s

i r r e  l e v a n t .

M S .  R O B E R T S :  I  t h i n k  i t ' s  v e r y  r e l e v a n t  t o  t h e

amount  o f  the  assessed  pena l t y  and  the  s ta te  o f  m ind  an ,d

d e t e r r e n c e .

C H A I R M A N  W I L L I A M S :  I t I I  s u s t a i n  t h e  o b j e c t i o n .

M S .  R O B E R T S :  I  h a v e  n o  f u r t h e r  q u e s t i o n s ,  b u t  I ' d

t i k e  t o  r e c a l l  K e n  W y e t t .

CHAIRMAN WILLfAMS: Very wel l .  Did you have any

q u e s t i o n s  ?

M R .  K f N G S T O N :  N o .  N o  r e d i r e c t ,  a n d  I  d o n ' t  h a v e

a n y  o t h e r  w i t n e s s e s .

CHAIRMAN WILLIAMS: Go ahead.

KEN WYATT

r e c a l  l e d  a s  a  w j - t n e s s  o n  b e h a l f  o f  t h e  r e s p o n d e n t ,

h a v i n g  b e e n  h e r e t o f o r e  d u t y  s w o r n ,  t e s t i f i e d  f u r t h e r

a s  f o 1  l o w s  :

DIRECT EXAMINATION BY MS. ROBERTS

0 Mr .  Wyat t ,  a re  you  aware  o f  any  s tud ies  o r  p remin ing

s tud ies  tha t  were  done  on  the  a rea  m ined  p r io r  to  i t  be ing

mined  ?

M R .  K f N G S T O N :  W h i c h  m i n e ?  E x c u s e  m e ,

0  (By  Ms .  Rober ts )  WiLh  regard  to  the  a rea  ou ts ide  the

permi - t  boundary  tha t  i s  a t  i ssue  tha t  has  been  mined ,  a re  you

aware  o f  any  p remi -n ing  s tud ies  tha t  were  done  pursuan t  to  th i s
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area  ?

A As  fa r  as  g round  wa te r  and  every th ing?

0  G r o u n d  w a t e r ,  e t  c e t e r a .

A  No .  I  am no t  aware  o f  any .

0  I s n ' t  i t  t r u e ,  w h e n  t h e  D i v i s i o n  o f  O i l ,  G a s ,  a n d  M i n i n g

l s s u e s  a  p e r m i t ,  t h a t  e x t e n s i v e  g r o u n d  w a t e r  s t u d i e s ,  s u b s i -

d e n c e  m o n i t o r i n g ,  € t  c e t e r a ,  a r e  d o n e  p r i o r  t o  t h e  i s s u a n c e

o f  a  p e r m i t ?

A  Y e s .

O  I s n ' t  i t  t r u e  t h a t  t h e s e  s t u d i e s  a r e  d o n e  a s  b a s e  l i n e

s tud ies  to  compare  pos tm in  j .ng  e f  f  ec ts  ?

A  Y e s .

0  T h e r e f o r e ,  i f  n o  p r e m i n i n g  s t u d i e s  w e r e  d o n e ,  t h e r e  i s

no  way  to  de te rmine  wha t  the  pos tm in ing  e f fec ts  w i l l  be  w i th

regard  to  g round  wa te r  mon i to r ing ,  € t  ce te ra?

A  Y o u  w o u l d n ' t  f i n d  m u c h  a s  f a r  a s  t h e  g r o u n d  w a t e r ,  b u t

y o u  w o u l d  b e  a b l e  t o  o b s e r v e  v i s u a l  s u b s i d e n c e  s h o u l d  i t .  o c c u r

Ano ther  th ing  I  m igh t  add  i s  w i th  the  subs idence  you  may  no t

s e e  t h a t  f o r  f  j - v e  y e a r s ,  t e n  y e a r s ,  i n  a  m i n e d  a r e a .

MS.  ROBERTS:  Thank  you .  No  fu r the r  ques t ions  .

CROSS-EXAMTNATTON BY MR. KINGSTON

0 Mr .  Wyat t ,  I  ag ree  w i th  you  tha t  i t ' s  t rue  tha t  you  may

n o t  s e e  i t  f o r  f i v e  o r  t e n  y e a r s ;  b u t  w h a t  e f f e c t  w o u l d  a

change  in  the  permi t  boundary  have  on  the  subs idence?  What

e f  f  ec t  wou ld  i t  have  on  subs idence ,  whe ther  i t  were  m j -ned
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be fo re  the  boundary  were  changed  o r  a f te r  the  boundary  were

changed  ?

A The  boundary  change  wou ld  no t  a f fec t  the  subs idence '

M R .  K I N G S T O N :  N o  f u r t h e r  q u e s t i o n s .

CHAIRMAN WILLIAMS: Does the Board have any quest lon

MR.  Mc INTYRB:  I  do .  I  d i rec t  my  ques t ion  to  bo th

c o u n s e l .  A t  t h e  p r e s e n t  t i m e ,  h a s  t h e r e  b e e n  a n y  m a j o r  o r

m lnor  damage to  the  a rea  tha t  has  been  mj -ned  o f f  the  permi t

s e c t i o n ?

MR.  K INGSTON:  There  has  been  none ;  and . ,  i n  fac tn

i t ' s  i n  t h e  p e r m i t  n o w .

MR.  Mc INTYRE:  A I I  r i gh t .

M R .  K I N G S T O N :  I s  t h a t  c o r r e c t ,  M s .  R o b e r t s ?

M S .  R O B E R T S :  f t ' s  m y  r e c o t l e c t i o n  t h a t  t h a t  h a d

b e e n  s u b s e q u e n t l y  i n c l u d e d  i n  t h e  p e r m i t .  A s  f o r  d a m a g e ,  I ' m

no t  aware  o f  any  in  the  one  year  tha t  i t  has  been  s ince  tha t

m ine  has  been  mined ,  tha t  a rea  has  been  mined .

M R .  M c f N T Y R E :  W e ' r e  n o t  v i o l a t i n g  s o  m a n y  y e a r s

down the road,  are we?

M S .  R O B E R T S :  P a r d o n ?

MR.  Mc INTYR.E:  In  o ther  words  ,  the re  i s  no  damage

n o w ,  b u t  I ' m  t r y i n g  t o  g e t  i n  m y  m i n d .  N o  d a m a g e  h a s  b e e n

d o n e  e x e e p t  m i n e d  o f f  t h e  p e r m i L  a r e a .  T h e  a c t u a l  p h y s i c a l

damage to  the  g round ,  the re  i s  no th ing?

M S .  R O B E R T S :  M r .  M c l n t y r e ,  t h e  D i v i s i o n ,  d s  M r .
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W i a t t  h a s  t e s t i f i e d ,  t h e  s u b s i d e n c e  w o u l d  b e  v i s u a l ,  b u t  a n y

o ther  damage to  the  a rea  we  wou ld  no t  know abou t ,  because  the r

w e r e  n o  p r e m i n i n g  s t u d i e s  d o n e  i n  t h i s  a r e a .

MR.  Mc INTYRE:  Thank  you .

CHAIRMAN WILL fAMS:  Mr .  Lo f ,  cou ld  you  te l l  me  aga in

how you  a r r i ved  a t  the  ex ten t  o f  damage po in ts?

M R .  L O F :  L i k e  I  s a y ,  I  d i d n ' t  d o  t h e  a s s e s s m e n t .

CHAIRMAN WILL IAMS:  How d id  the  D iv i s ion  a r r i ve  a t

the  ex ten t  o f  damage po in ts  ?

MS.  ROBERTS :  On  the  p roposed  o r  f  j . na l  i zed?

CHAIRMAN WILL IAMS:  E i theT .

MS.  ROBERTS:  May  I  answer  tha t?

CHAfRMAN WfLL IAMS:  Sure ly .

M S .  R O B E R T S :  T h e  p o i n t s  a r e  a s s e s s e d  f o r  w h e t h e r

o r  n o t  t h e - - a n y  d a m a g e  p o t e n t i a l  o r  a c t u a l ,  w o u l d  h a v e  o c c u r r -

ed  w i th in  the  permi t  boundary  o r  ou ts ide  o f  the  permi t  boundar

S o ,  t h e r e f o r e ,  t h e  t h r e s h o l d ,  o f  c o u r s e ,  i s  o u t s i d e  t h e  p e r m i t

b o u n d a r y .  T h a t  w a s  w h a t  t h e  v i o l a t i o n  w a s  w r i t t e n  f o r .

Wi th  regard  to  the  ex ten t  o f  damage,  oD the  p roposed

v i o l a t i o n ,  t h e  p o t e n t i a l  s u b s i d e n c e  w a s  t h e  r e a s o n  w h y  t h e

p o i n t s  w e r e  h i g h e r .

CHAIRMAN WILI , IAMS: The range is  8 to  25?

M S .  R O B E R T S :  T h a t '  s  c o r r e c t .  A n d  t h e n  a n  a s s e s s -

ment  con fe rence- -Of f i ce r  Lundberg  d ropped  tha t  to  18  as  a  re -

s u l  t  o f  e v i d e n c e  t h a t  t h e  s u b s i d e n c e  w o u l d  b e  ] . e s s  t h a n

o
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o r j - g i n a l f y  e x p e c t e d .

CHAIRMAN WILLIAMS: Thank you.  Anyth ing fur ther?

A l l  r i g h t .  D o  y o u  w i s h  t o  m a k e  a  c l o s i n g  s t a t e m e n t ?

MS .  ROBERTS:  Yes  ,  Mr .  Cha i rman.  I  wou ld  I  i ke  to

i n i t i a l  f  y  p o i - n t  o u t  t h a t  t h i s  l a w  i s  a  p u b l i c  p u r p o s e  l a w .

I t  i s  no t  on  the  books  fo r  p ro tec t ion  o f  p r i va te  persons  a lone

f t  i s  an  env i ronmenta l  l aw to  p ro tec t  the  land  and  wa te r  re -

s o u r c e s  f o r  a l l  o f  t h e  p e o p l e .  T h e s e  r e g u l a t i o n s  w e r e  d e s i g n e

to  p ro tec t  the  env i ronment  f rom the  e f fec ts  o f  coa l  m in ing ,

cu lve r ts  to  d j - rec t  wa te r  i n to  sed  ponds ,  keep ing  the  sed iment

p o n d  c a p a c i t i e s  a v a i l a b l e  t o  c o n t a i n  t h e  c a l c u l a t e d  s t o r m

r u n o f f .  T h e s e  r e g u l a t i o n s  a r e  i n  p l a c e  t o  p r o t e c t  a g a i n s t

w a t e r  p o l l u t i o n .  T h a t  i s  t h e  e v e n t  t h a t  t h e  r u l e s  a n d  t h e

s t a t u t e s  a r e  d e s i q n e d  t o  p r o t e c t  a g a i n s t .

H o w e v e r ,  w h e t h e r  o r  n o t  w a t e r  p o l l u t i o n  o c c u r s  w i l l

b e  r e f l e c t e d  j - n  t h e  a m o u n t  o f  t h e  c i v i l  p e n a l t y .  T h e  v i o l a t i o

t h e  v i o l a t i o n  o f  t h e  r e g u l a t i o n s ,  o r  t h e  v i o l a t i o n  o f  t h e

s t a t u t e ,  w i I l  s t a n d  w h e t h e r  o r  n o t  a  c i v i l  p e n a , t t y  i s  a s s e s s e d .

T h e  p o i n t s  a r e  a s s e s s e d  f o r  d a m a g e  a n d  n e g l i g e n c e  a n d ,  i n

g e n e r a l ,  o f f s i t e - o n s i t e  t y p e  d a m a g e .

No d ischarge  in to  the  sed imenta t ion  pond ,  keep ing

c u l v e r t s  o p e n - - t h o s e  a r e  t h e  r e g u l a t i o n s  t h a t  w e r e  v i o l a t e d .

T h e  s t a t e d  o b j e c t i v e  o f  t h i s  B o a r d  i s  t o  d e t e r  v i o -

I a t i o n s ,  d e t e r  v i o l a t i o n s  w i t h  t h e  c i v i l  p e n a f t y  s y s t e m .  T h a t

j - s  the  underg round  Min ing  code ,  uMc 845  .  z  ,  wh ich  i s  i n  the
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h a n d o u t  I  g a v e  y o u .  T h a t ' s  t h e  s t a t e d  o b j e c t i v e  o f  t h i s  B o a r d

I f  a  pe rmi tee  r  oy  jus t  an  opera to r ,  m ines  ou ts ide  the  permj - t

a r e a r  o r  j u s t  m i n e s  i n  t h e  m i d d l e  o f  n o w h e r e ,  d o e s  t h a t  m e a n

tha t  i f  t he re  was  no  damage tha t  occurs ,  tha t  we  a l low j - t  to

happen?  Tha t  i s  no t  wha t  th i s  l aw was  enac ted  fo r .

W e  h a v e  t o  a s s e s s  o u r  c i v i l  p e n a l t i e s  t o  c r e a t e  a

d e t e r r e n t  e f f e c t ,  s o  t h a t  t h e  p e r m i - t s  w i l l  b e  a c q u i r e d r  s o

tha t  we  can  do  the  p remin ing  s tud ies ,  tha t  we  can  f i nd  ou t

w h a t  t h e  p r o j e c t e d  i m p a c t  i s  g o i n g  t o  b e  o n  t h e s e  l a n d s ,  a n d

to  p ro tec t  them f rom there .

Now,  the  S ta te  has  p roven  the  v io la t ions  tha t  a re

on  appea l  today .  The  Co-Op was  no t  ma in ta in ing  the  cu lve r t .

I t  b e c a m e  b l o c k e d  w i t h  i c e .  T h a t  i s  a  v i o l a t i o n -

A s  a  r e s u l t ,  w a t e r  w a s  i n t e n t i o n a l l y  b e i n g  d i v e r t e d

i n t o  a  c l e a r  w a t e r  d i t c h .  T h a t  g o e s  t o  t h e  c i v i l  p e n a l t y

po in ts .  And  the  S ta te  has  p roven  tha t  the  add i t i on  o f  sed i -

m e n t  t o  B e a r  C r e e k  h a s  m o s t  l i k e l y  o c c u r r e d  a n d  t h a t  i t  h a s

impac ted  o r  has  a  po ten t ia l  to  i -mpac t -  o f  f  s i te  a reas ,  Tha t

g o e s  t o  t h e  c i - v i  I  p e n a l t y ,  n o t  t h e  v i o l a t i o n .  T h e  v i o l a t i o n

was  to  keep  the  cu lve r t  open  and  have  the  wa te r  f l ow ing  in to

the  sed iment  pond ;  and  whe ther  o r  no t  the  damage was  a  resu l t

o f  i n ten t iona l  ac t  on  the  par t  o f  Co-Op emp loyees  o r  the i r

agen ts  ,  ag ia i -n ,  goes  to  the  neg l  i gence  po in ts  on  the  c i v i  I

pena  I  t y  .

Wi th  regard  to  the  d isc t ra rge  o f  wa te r  i n to  a

Rec-. 1 0
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sed iment  pond ,  the  S ta te  has  p roven  tha t  Co-Op was  d ischarg ing

tha t  wa te r  and  i t  was  f l ow ing  toward  the  sed iment  pond , .

Whether  or  not  someone was s tandi -ng there watching i t  f  I  ow

i n t o  t h e  s e d i m e n t  p o n d  i s  n o t  a t  i s s u e  f o r  t h e  v i o l a t i o n .

T h a t  i s  a t  i s s u e  f o r  t h e  c i v i l  p e n a f t y  p o i n t s .  I f  t h e

D i v i s i o n  i n s p e c t o r s  o r  O S M  i n s p e c t o r s  w e r e  r e q u i r e d  t o  s e e

the  damage tha t  has  occur red  every  s ing le  t ime ,  the re  wou ld

not  be many v i -o I  a t ions wr i t ten .  We cannot  have someone on s i te

a t  a I I  t i m e s .  T h a t  i s  w h y  t h e  p o i n t  s y s t e m  i s  c a l c u l a t e d

in such a way to accommodate potent ia l  damage r  . is  we I  I  as

a c t u a l l y  o c c u r r e d  d a m a g e .

The  S ta te  has  a lso  shown tha t  the  Co-Op fa i l ed  to

aba te  the  d ischarge  f  rom the  p ipe ,  the re f  o re  j -ncur r ing  the

f a i l u r e  t o  a b a t e  C . O .  A n d  w h e t h e r  o r  n o t  a  p a r t i c u l a r  p e r s o n

w a s  t h e r e  t o  r e c e i v e  c o r r e s p o n d e n c e  f r o m  t h e  D i v i s i o n  o f  O i 1 ,

G a s ,  a n d  M i n i n g  d o e s  n o t  m a k e  i t  a n y  l e s s ,  m a k e  C o - O p  a n y

l e s s  o b t i g a t e d  t o  c o m p l y  w i t h  t h e  s t a t u t e s  a n d  r e g u l a t i o n s

o f  t h e  S t a t e .  C o - O p  i s  r e s p o n s i b l e  f o r  p r o v i d i n g  a n  a g e n t

f o r  c o m p l i a n c e .

F i n a f I y ,  w i t h  r e g a r d  t o  t h e  o f f s i t e  m i n i n g ,  a g a i n ,

the  v io la t ion  occur red .  The  amount  o f  Lhe  damage mus t  be

s e t  a t  t h e  i n t e n t i o n a l  I e v e l .  W h o  e l s e  k n o w s  w h e r e  t h e y  a r e

m i n i n g ?  W e  m u s t  h a v e  t h e s e  p r e m i n i n g  s t u d i e s  d o n e .  I f  n o t ,

we  have  no t  way  o f  p ro tec t ing  the  env i . ronment ,  wh ich  i s  the

o b j e c t i v e  o f  t h e  s t a t u t e .
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The S ta te  has  p roven  the  o f f s i te  damage,  tha t  o f f -

s i t e  d a m a g e  h a s  o c c u r r e d i  a n d ,  t h e r e f o r e ,  j - n  r e l a t i o n  t o  t h e

d,eterrent  e f  f  ect  and the e f  f  ect  that  the Board may take in to

c o n s i d e r a t i o n ,  d s  w e l l  a s  t h e  a s s e s s m e n t  c o n f e r e n c e  o f f i c e r ,

the  economi -c  bene  f  i  t  t ha t  has  been  ga ined  by  the  opera to r

a s  a  r e s u l t  o f  t h e i r  v i o l a t i o n ,  t h e s e  v i o l a t i o n s ,  t h e  o f f s i t e

m i n i n g r  d s  w e l l  a s  t h e  o t h e r ,  t h e  v i o l a t i o n s  s h o u l d  s t a n d

as  wr i t ten .  We have  suppor ted  them.  The  assessment  con fe r -

e n c e  o f f i c e r  h a s  e v a l u a t e d  t h e m .  T h e y  s h o u l d  s t a n d  a s  w r i t t e

w i t h  t h e  a m o u n t s  a s  a s s e s s e d .

Thank  you .

CHAIRMAN WILL IAMS:  Thank  you .  Mr .  K ings ton .

MR.  K INGSTON:  Mr .  Cha i rman,  members  o f  the  Board '

f i r s t ,  w i t h  r e g a r d  t o  t h e  v i o l a t i o n  w r i t t e n  r e g a r d i n g  t h e

cu lve r t ,  I  t h ink  the  ev ic lence  has  es tab t i shed  tha t  ra ther

than  be ing  j -n  v io la t ion  o f  the  regu la t ions  tha t  the  D iv i s ion

has  p romu lga ted  and  the  Board ,  Co-Op Min ing  Company  was  mere l

t r y ing  to  comp ly ,  and  in  fac t  were  comp ly ing .  The  tes t imony

o f  Mr .  Coonrod  was  tha t  he  was  the  one  tha t  ca l led  the

D i v i s i o n ,  t o t d  M r ,  L o f :  " W e ' v e  g o t  a  p r o b l e m  d o w n  h e r e .

Our  cu lve r t  i s  fu1  I  o f  i ce .  We a re  go ing  to  have  to  take

some cor rec t i ve  measures  to  f i x  tha t .  "

Mr .  Lo f '  s  r esponse  was ,  "  Subm i t  a  p l an .  "  O r ,  as

he wrote  in  h is  repor t :  "Let  the water  to  cont inue to  run

th rough ,  and  i t .  w i t l  somehow d i ss ipa te  the  i ce .  "

35s -36 r1
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M r .  C o o n r o d  t o l d  M r .  L o f :  " T h a t ' s  n o t  g o i n g  t o

work .  The  wa te r  has  been  runn ing  th rough  fo r  a  few days  now,

a n d  i t  c o n t i n u e s  t o  b u i l d  u p .  "

And  Mr .  Coonrod  exp la ined  why  tha t  happened .  AL

the  po in t  he  ta l ked  to  Mr .  Lo f  ,  i L  wasnr ' t  j us ' t .  abou t ' : f u11 .  
' :  I t

w a s  f u l  l .  S o m e t h i n g  h a d  t o  b e  d o n e .  H e  c o u l d n ' t  s u b m j - t  a

p lan  and  wa i t  fo r  a  week  o r  a  month  o r  two  months  o r  l onger

t h a n  t h a t r  d s  t h e  c a s e  h a s  b e e n  m a n y  t i m e s ,  f o r  t h e  D i v i s i o n

t o  s a y ,  " O k a y ,  l e t '  s  f  i x  i t  i n  t h i s  m a n n e r .  r r  S o m e t h i n g  h a d

to  be  done  I  a l  l ow ing  the  wa te r  to  con t inue  to  run  hadn ' t  done

any th ing  to  enhance  the  p rob lem.

N o w ,  i t ' s  i m p o r t a n t  t o  n o t e ,  m e m b e r s  o f  t h e  B o a r d ,

that  Mr.  Coonrod test i f ied,  and i t  wasnl t  controver ted by , the

Sta te ,  tha t  tha t  cu lve r t  was  des igned  by  an  engT ineer .  The

p l a n  t o  b u i t d  t h a t  c u l v e r t  w a s  s u m b i t t e d  t o  t h e  D i v i s i o n .

The  D iv i s ion  approved  tha t  p lan ,  and  the  cu lve r t  was  cons t ruc t

ed  and  bu i l t  pu rsuan t  to  tha t  p lan  wh ich  was  approved .

Now,  obv ious ly ,  as  the  D iv i s ion  knows and  as  the

members  o f  the  Board  know,  regard less  o f  how good  your  p lan

is  ,  how good your  measut ies are ,  you '  ve s  t i  I  I  got  to  contend

w i t h  M o t h e r  N a t u r e .  I t ' s  g o i n g  t o  r a i n ,  a n d  w a t e r  i s  g o i n g

t o  r u n .  I t ' s  g o i n g  t o  s n o w .  T h e  w a t e r  i s  g o i n g  t o  f r e e z e ,

a n d  t h a t ' s  g o i n g  t o  c r e a t e  d i f f e r e n t  c i r c u m s t a n c e s .  T h e  w i n d

i s  g o i n g  t o  b l o w ,  a n d  y o u ' r e  g o i n g  t o  g e t  a n  e r o s i o n  f a c t o r .

T h a t ' s  w h y  t h e  r e g u t a t i o n s  r e q u i r e  m a i n t e n a n c e .
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T h a t ' s  w h y  t h e  r e g u l a t i o n s  r e q u i - r e  a  m o n i t o r i n g  s y s t e m .  C o - O p

Mln ing  Company  d id  tha t .

The  regu la t ion  says  r  "Appropr ia te  sed imenta t ion

c o n t r o l  m e a s u r e s  s h a l t  b e  d e s i g n e d . .  "  T h a t  w a s  d o n e .

" C o n s t r u c t e d . "  .  T h a t  w a s  d o n e .  " A n d  m a i n t a i n e d r  u s i n g  t h e

b e s t  t e c h n o l o g y  c u r r e n t l y  a v a i l a b l e  t o r "  a n d  t h e n  i t  g i v e s

you  ce r ta in  th ings  you  have  to  do .

B u t ,  n o t i c e ,  e a e h  o n e  o f  t h o s e  c o n d i t i o n s  s d y r

" t o  t h e  e x t e n t  p o s s i b l e .  "

Aga in ,  when  the  wa te r  f reezes  in  a  ho le  two  o r  th ree

f e e t  d e e p ,  i t  c r e a t e s  a  b a c k l o g  o f  1 c e  i n  t h e  c u l v e r t  t h a t ' s

des igned  to  le t  tha t  wa te r  run  th rough ,  and  you 've  go t  to

t a k e  c o r r e c t i v e  m e a s u r e s .  T h e  o n l y  t h i n g  t h a t  c o u l d  b e  d o n e

was  done .  They  d j -ve r ted  tha t  wa te r  so  they  cou td  ge t  to  the

i c e ,  m e l t  t h a t  i c e  o f f ,  r e m o v e  t h e  b l o c k  f r o m  t h e  c u l v e r t ,

and  a l low the  wa te r  to  con t inue  to  run .

The  tes t imony  has  been  tha t  the  amount  o f  wa te r

tha t  was  f l ow ing  a round  when  i t  was  d ive r ted  was  less  than

a  ga l lon  a  m inu te ,  and  i t  f l owed  a t  the  max imum o f  th ree  hours

o n  o n e  d a y ,  a n d  i t  d i d n ' t  e v e r  g e t  o f f  t h e  p e r m i t  a r e a .  I t

d i d n ' t  e v e n  g e t  t o  t h e  c o n t r o l  m e a s u r e s  t h a t  w e r e  s e t  u p  b y

M r .  C o o n r o d  t o  c o n t r o t  t h o s e  t h i n g s .

Aga in ,  Mr .  Coonrod ,  i n  do ing  tha t ,  he  was  comp ly ing

w i th  the  regu la t ion  tha t  requ i res  h im to  do  those  th ings  wh ich

w i l t  c r e a t e  t h e  l e a s t  d i s t u r b a n c e  t o  t h e  a r e a  a n d  t h e  l e a s t
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e r o s  i o n  .

So  I  wou ld  submj - t ,  gen t lemen o f  the  Board '  tha t

t h a t  w a s n ' t  a  n e g l i g e n t  a c t i o n ,  t h a t  w a s n ' t  a  s e r i o u s  a c t i o n ,

a n d  i n  f a c t ,  i t  w a s n ' t  a  v i o l a t i o n .

He  d id  wha t  had  to  be  done ,  and  any  a l te rna t i ve

wou ld  have  s imp ly  c rea ted  more  o f  a  p rob lem.

Mr .  Lo f  tes t i f i ed  tha t  when  he  came down ten  days

l a t e r ,  i c e  w a s  b u i l d i n g  u p  a g a i n ,  w h i c h  s i m p l y  d e m o n s t r a t e s

the  p rob lem tha t  they  had  down the re .  I t  wasn ' t  the  same

j-ce .  The ice had been removed.  And r  ds l i l r  .  Lof  had come

down,  the  wa te r  was  con t inu ing  to  run  th rough  the  cu lve r t ,

as  he  sugges ted  m igh t  co r rec t  the  p rob lem,  bu t  i t .  was  con-

t i n u i n g  t o  b u i l d  u p .  S o ,  a g a i n ,  i t  w a s n ' t  a  v i o l a t i o n .

V f i th  regard  to  the  o ther  v io la t ion  Mr .  Lo f  tes t i f  i e

a b o u t  a n d  w h i c h  t e d ,  u l t i m a t e l y  t o  t h e  C e s s a t i o n  O r d e r ,  w h i c h

was  the  over f  l ow o f  the  so -ca l  l ed  m in i -ng  wa te r  a t  the  spou t ,

now,  the  tes t imony  on  tha t  has  been  tha t  tha t  was  no t  m ine

w a t e r .  I t  w a s  s p r i n g  w a t e r .  I t  w a s  u s e d  n o t  f o r  m i n i n g  p u r -

poses .  I t  has  no th ing  a t  a t  I  t o  do  w i th  the  underq round  min in

opera t ions  a t  Co-Op Min ing  Company .

They  had  a  p rob lem w i th  the  p ipe .  They  had  to  f i x

the  p ipe .  They  chose  the  t ime  when  i t  wou ld  cause  the  leas t

damage to  the  m ined  a rea  and  a l lowed  the  wa te r  to  over f low

at  tha t  po in t  ;  and  even  Mr  .  Lo f  tes  t i  f  i ed  he  d i -dn  '  t  even  see

a t  tha t  po in t  a t  tha t  t ime  any  wa te r  reach ing  the  sed iment
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p o n d .

Obv ious ly ,  the  sed iment  pond  i s  to  con t ro l  the  wa te r

and  tha t ' s  exac t l y  where  i t  wou ld  have  gone  had  the re  been

e n o u g h  v o l u m e  t h e r e  t o  d o  t h a t .  M r .  L o f ' s  t e s t i m o n y  w a s  2 5

g a l l o n s  p e r  m i n u t e .  W h e n  r e m i n d e d  t h a t  h e  h a d  w r i t t e n  1 5

t o  2 5 ,  h e  c h a n g e d  h i s  t e s t i m o n y .

Mr .  Coonrod 's  tes t imony  was  tha t  he  had  to  measure

tha t  wa te r  fo r  the  Board  o f  Hea l th ,  and  h is  measurements  were

f  i v e  g a l  l o n s  p e r  m i n u t e  o r  l e s s  .  A g a i - n ,  i t  w a s n '  t  a  c o n s t a n t

f l o w  o f  w a t e r .  r t  w a s  o n  t h i s  o n e  o c c a s i o n  o n l y ,  M r .  L o f

h imse l f  tes t i f i ed .  tha t  he  had  made numerous  o ther  inspec t ions

and  seen  tha t  s i tua t ion ,  and  no  wa te r  o ther  than  a  s imp le

l i t t l e  t r l c k l e  h a d  b e e n  f l o w i n q  f r o m  t h a t  s o u r c e .  I L  w a s n ' t

someth ing  tha t  Co-Op had  to  j -nc lude  in  the i r  m in ing  permi t

a p p l i c a t i o n ,  b e c a u s e  i t  w a s n ' L  a n  o c c u r r e n c e  t h a t  a l w a y s

occur red .  I t  was  a  measure  tha t  Co-Op took  to  co r rec t  a  b roke

p i p e .

Aga in ,  d t  the  t ime  tha t  happened ,  i t  was  in  the

s p r i n g t i m e .  N o  c h a n c e  o f  a n y  1 O - y e a r  C I r  2 4 - h o u r  e v e n t .

M r .  L o f  t e s t i f i e d  t h a t  t h e  l e v e l  o f  t h e  p o n d  a t  t h a t  t i m e

was  two  o r  th ree  inches  be low the  dewate r ing  dev ice .  And

then  the  tes t imony  o f  Mr .  Coonrod ,  I  th ink ,  exempf i f i ed  the

prob I em we have goL down there vl i th one inspector i

M r .  L o f  w a s  a s k e d  i f  h e  s h o u l d  a t  t h a t  p o i n t  i n

t i m e  p r u g  u p  t h e  f  l o w  o f  w a t e r .  H e  i n s t r u c t e d . :  " N o ,  r  '  1 r -
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go  back  to  the  o f  f  i ce  and  f i nd  ou t  and  le t  you  know.  "

M r .  C o o n r o d  s a i d :  " I ' m  g o i n g  t o  b e  l e a v i n q  t o w n .

I ' I l  b e  g o n e  f o r  a  c o u p l e  o f  w e e k s .  P l e a s e  l e t  m e  k n o w  i f

w e ' v e  g o t  a  p r o b l e m r  s o  I  c a n  c o r r e c t  t h a t  b e f o r e  I  9 0 .  "

I n c i d e n t a l l y ,  t h e  N o t i c e  o f  V i o l a t i o n  w a s  m a i l e d

f rom Sa l t  Lake  C i t y ,  the  exac t  day  tha t  Mr .  Coonrod  had  to ld

Mr.  Lof  he was going to leave and be gone f  or  ten days .  I t { r .

C o o n r o d  g e t s  b a c k  a n d  f i n d s  n o t  o n l y  t h e  N o t i c e  o f  V i o l a t i o n ,

b u t  a l s o  a  C . O . ,  a  c l o s u r e  o r d e r .

A g a i n ,  t h i s  w a s n ' t  m i n e  w a t e r .  I t  h a d  n o t h i n g  t o

d o  w i t h  m i n i n g  a c t i v i t y .  I t  r n l a s n ' t  a  c o n s t a n t  s o u r c e  o f  w a t e r

I t  s i m p l y  d o e s  n o t  f i t  w i t h i n  t h e  r e g u l a t i o n  c i t e d ,  w h i c h

is  a  ca tcha  I  1  ,  no t  m in ing  w i th in  the  parz rmete rs  o f  the  m in ing

a p p l i c a t i o n .

We would submj- t  that  the NOV was improper ,  and

c e r t a i n l y  t h e  C . O .  w a s  i m p r o p e r  u n d e r  t h e  c i r c u m s t a n c e s .

Now,  reg 'a rd ing  the  las t  one ,  the  m j -n ing  ou ts ide

o f  the  permi t  a rea ,  th j - s  one  we  concede .  We made a  m is take .

The v io I  a t ion was proper  Iy  wr  j - t ten .  Mr .  Wlrat t  d id  what  he

h a d  t o  d o .

The  fac ts  have  shown,  however ,  tha t  the  m in ing

ac t i v i t y  i -n  tha t  pa r t i cu la r  sec t ion  took  p lace  be fo re  the

NoV was  wr iL ten ;  and ,  aga in ,  we  were  wrong  to  do  tha t .  we

had  g iven  the  D iv i s ion  improper  in fo rmat ion  regard ing  where

the  permi t  boundary  was .  Tha t  wasn ' t  known to  Mr .  S toddard ,

s55-36 t1
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who was  the  underg round  fo reman,  in  charge  o f  de te rm in ing

where they are going Lo rn ine and in  what  sequence they are

go ing  to  m ine .  I t  was  h is  unders tand ing  and  he  though t  tha t

the  peop le  p repar ing  the  maps  were  inc lud ing  tha t  a rea  w i th in

the  permi t  a rea ,  and  in  fac t  i t  had  a lways  be longed  to  Co-Op

Min ing  Company .  I t  was  par t  o f  the i r  l ea ' se  a rea .  They  a lways

i -n tended  to  m ine  bu t  i n  f  ac t ,  o the r  maps  they  had  submi  t ted

to  the  D iv i s ion  showed the i r  i n ten t  and  the i r  ac tua l  m in i -ng

a c t i v i t y .

B u t ,  a g a i n ,  i t  w a s  w r o n g .  f t  w a s n ' t  k n o w i n g .  I t

w a s n ' t  i n t e n t j - o n a l .  I n  f  a c t ,  w h a t  h a p p e n e d  w a s  t h a t  o n e

ind iv idua l  gave  the  map maker  the  wrong  desc r ip t ion ;  and ,

ra ther  than  jogg ing  down to  inc lude  tha t ,  he  s imp ly  wro te

the  bound .a ry  s t ra igh t  ac ros  s  ,  Aga in ,  tha t  was  our  agen t ,

and  we  were  wrong  to  do  i t .

Bu t ,  aga in ,  the  m j -n ing  ac t i v i t y  the re  was  the  ve ry

same as  the  m in ing  ac t i v i t y  i n  the  res t  o f  Bear  Canyon .  The

d a m a g e  c o u l d  b e  n o  d i f f e r e n t ,  t h e  p o t e n t i a l  c o u l d  b e  n o

d i f fe ren t ,  than  the  po ten t ia l  fo r  any  o ther  m in ing  ac t i v i t y ,

because noth ing was changed .  The on ly  th ing that  \^ /e d id to

c o r r e c t  t h a t  w a s  t o  c h a n g e  t h e  b o u n d a r y  l i n e .  I t  w a s  a  c l e r i -

c a l  e r r o r ,  s i m p l y  a  c l e r i c a l  e r r o r ;  b u t  i t  w a s  o u r  e r r o r ,

a n d  w e ' r e  s t u c k  w i t h  t h e  v i o t a t i o n .  B u t  t h e r e  h a s  b e e n  n o

showing  o f  any  damage,  the re  hasn ' t  been  any  showingr  o f  any

in ten t r  o r  even  o f  any  knowledge ,  un t i l  t ha t  was  po in ted  ou t
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b y  t h e  D i v i s i o n .

Jus t  one  more  po in t  on  the  amount  o f  the  v io la t ion -

I f  y o u ' l l  n o t i c e  t h e  f o r m u l a  t h a t  w a s  g i v e n  t o  y o u  b y  M s .

Rober ts ,  the  max imum pena l t y  tha t  can  be  assessed  on  these

t h i n g s  i - s  $ 5 r 0 0 0 .  N o w ,  y o u  h a v e  o n e  s i t u a t i o n  h e r e  w h e r e

w e ' r e  m i n i n g  o u t s i d e  t h e  p e r m i t  a r e a .  T h e  c o r r e c t i v e  a c t i v i t y

taken,  wi t .hout  the showing of  any d,amage at  a l  t ,  is  to  change

the I  ine on the map.

T h e  D i v i s i - o n  h a g  a s s e s s e d  C o - O p  $ 3 ,  0 0 0  f  o r  t h a t

v i o l a t i o n .  A n d  t h e  o t h e r  s i t u a t i o n ,  y o u  h a v e  a n  h o n e s t  e f f o r t

by Co-Op Min ing Company,  and which I  submj- t  was comply ing

w i t h  t h e  r e g u l a t i o n s ,  r a t h e r  t h a n  v i o l a t i n g  t h e  r e g u l a t i o n s '

where  you  go t  l ess  than  one  ga l lon  per  m inu te  o f  wa te r  runn ing

f rom one  a rea  to  ano ther ,  never  ever  reach ing  ou ts ide  the

p e r m i t  a r e a .  A n d ,  a g a i n ,  y o u  h a v e  a  v i o l a t i o n  o f  $ 3  '  0  0  0  -

Whether  you use the formula prov ided by the regu-

la t ions  o r  whe ther  you  use  your  own fo rmu la ,  the re  has  go t

to  be  some rhyme and  reason  fo r  the  amount  o f  pena l t i es  in

t h e s e  t h i n g s  i f  y o u  w a n t  t o  m a i n t a i n  a n y  c r e d i b i f i t y  a t  a l l .

I  w o u l d  s u b m i t  t h a t  t h e  $ 3 , 0 0 0  p e n a l t y '  e v e n  i f

v io la t ion  were  found  in  e i the r  one  o f  these  s i tua t ions ,

j u s t  s o  g r o s s l y  e x c e s s i v e  t h a t  i t  j u s t  c a n ' t  b e  s u b s t a n t i a

or  suppor ted and.  ought  not  to  be.

I  wou ld  submi - t  tha t  w i th  regard  to  the  f i r s t  th ree

v io la t ions  we  heard  today  tha t  they  weren  I  t  i n  fac t  v io la t ion

a

i s

ed

s55-36i l

lL-- lJf

DF*,r  1oo

N  
- "  

> f
-  = - t

nEcorD lrEvEn rotcETS



They  ough t  to  be  vaca ted .

W i t h  r e g a r d  t o  t h e  o t h e r  v i o l a t i o n r  E r s s e s s e d  v i o l a -

t i on  on  m in ing  ou ts ide  the  permi t  a rea ,  w€  acknowledge  tha t

w a s  a  v i o l a t i o n .  W e  d i d  s o m e t h i n g  w r o n g .  W e  s h o u l d  s u f f e r

the  pena f ty  fo r  tha t ,  bu t  the  pena f ty  ough t  to  be  commensura te

w i th  the  amount  o f  damage o r  the  degree  o f  fau r t ,  and  i t

o u g h t  t o  b e  s u b s t a n t i a l l y  r e d u c e d .

Thank you very much.

CHAIRMAN WILLIAMS: Thank you.

We w i  1 l  rece i -ve  Exh ib i t s  13  Lhrough  L  B .  For  the

r e c o r d ,  I  b e l i e v e  t h o s e  a r e  a I I  t h o s e  e x h j - b i t s .  I n  a n y  e v e n t ,

we  i -n tend  to  rece ive  a I I  tha t  were  o f fe red .

( E x h i b i t s  1 3  t h r o u g h  1 8  w e r e
r e c e i v e d  i n  e v i d e n c e .  )

I s  t h e r e  a n y t h i n g  f u r t h e r  o n  t h i s ?  L e t ' s  r e c e s s

u n t i l  3 .

( R e c e s s  f r o m  2 : 4 6  p . m .  u n t i l  3 : 0 1  p . f f i .  )

CHAIRMAN WILLIAMS: At l  r ight .  The Board.  has taken

t h e  c o - o p  m a t t e r ,  D o c k e t  N o .  8 5 - 0 5 3 ,  u n d e r  a d v j - s e m e n t .  w e

can  go  to  the  rema in ing  i tem on  the  agenda .

( R e c e s s  f  r o m  3 : 0 1  p . r n .  u n t i l  5 : 1 5  p . m .  )

CHAIRMAN WILLIAMS: Back on the,  record.  The Board

has  cons idered  Docke t  No  .  B  5 -  0  5  3  ,  wh ich  i - s  the  Co-Op Min ing

C o m p a n y  a p p e a l  o f  c e r t a i n  v i o l a t i o n s  a n d  C e s s a t i o n  O r d e r s .

W i L h  r e s p e c t  t o  N o t i c e  o f  V i o l a t i o n  N B 5 - 4 ' B - 2 ,  t w o
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o f  two ,  the  Board  f i nds  tha t  a  v io la t ion  occur red  as  desc r ibed

in the Not ice of  V io t  a t i -on .  The Board has cons idered the

var ious  po in ts  assessed  and  has  de te rmined  tha t  po in ts  shou ld

b e  m o d i f i e d  a s  f o l l o w s :  t h a t  t h e  p r o b a b i l i t y  o f  o c c u r r e n c e

po in ts  shou ld .  be  reduced  f rom I4  to  10 ;  tha t  the  ex ten t  o f

damage po in ts  shou ld  be  rec luced  f  rom 2L  to  L6  i  and  tha t  the

n e g l i g e n c e  p o i n t s  a r e  p r o p e r  a t  2 8 .  B y  o u r  c a l c u l a t i o n s  t h a t

c o m e s  t o  t o t a l  p o i n t s  o f  6 0  a n d  r e s u l t s  i n  a  f i n e  o f  $ 1 1 3 8 0 .

( D i s c u s s i o n  o f f  t h e  r e c o r d . )

Wi t ,h  respec t  to  the  No t i ce  o f  V io  I  a t ion  f  o r

N 8 5 - 4 ' 1 3 - 1 ,  o n e  o f  o n e ,  t h e  B o a r d .  f i n d s  t h a t  a , v i o l a t i o n

occur red  as  desc r ibed  in  the  v io la t ion ,  bu t  reduces  the  ex ten t

o f  damage po in ts  f rom g  to  5 i  i t  l eaves  the  o ther  po in ts  as

de te rmined  by  the  con f  e rence  assessment  o f  f  i - ce r .  By  our

c a l c u l a t i - o n s  t h a t  m a k e s  t h e  t o t a l  p o i n t s  1 9  a n d  t h e  a s s e s s e d

f i n e  $ 1 9 0 .

Wi th  respec t  to  the  Cessa t ion  Order  i ssued  fo r

C B 5 - 4 ' 4 - L ,  t h e  B o a r d  f i n d s  t h a t  t h e  C e s s a t i o n  O r d e r  w a s  p r o -

per ,  was  p roper l y  i ssued  and  se rved . ,  and  tha t  the  number  o f

days  o f  fa i l u re  to  aba te  i s  1  day  and  the  f i ne  shou ld ,  the re -

f  ore,  be $ 7 5 0 .  So that  there j -s  no change f  rom what  was

deLermined  by  the  con fe rence  assessment  o f f i ce r

Wi th  respec t  to  the  f  i na l  mat te r ,  wh ich  i - s  CB 4  -7  - t - t

the  Board  f i nds  thaL  the  v io la t i -on  occur red ,  p roper l y  resu l t -

i ng  in  the  i ssuance  o f  a  Cessa t ion  Order ,  bu t  tha t  the  ex ten t

R O N A L D  F .  H U B B A R D
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o f  damage po in ts  shou ld  be  reduced  f rom 18  to  15  and  the

n e g l i g e n c e  p o i n t s  s h o u l d  b e  r e d u c e d  f r o m  3 0  t o  2 5 .  B y  o u r

c a l c u l a t i o n s ,  t h a t  r e s u l t s  i n  t o t a l  p o i n t s  o f  6 1  a n d  a  f i n e

o f  $ 1 , 4 6 0 .

Does anybody have anyth i -ng to add to that  ? Is  there

any th ing  e lse  to  come be fo re  the  Board?

We'  re  ad jou rned .

(e t  5 :20  p .m .  t he  hea r i ng  ended . )

-o0o -
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$, tate of  Utah

Coun ty  o f  Sa l t  Lake

cer  t i f  ied  shor  thand repor  teT in

tha t  I  r epo r ted  i n  sho r thand  the

tha t  t h i s  t r  ansc r  i p t  i s  a  fu I I  ,

sa id  p roceed ings .

CERTIF ICATE
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do  he reby  ce r t i f y  t ha t  I  am a

and  f o r  t he  S ta te  o f  U tah ;

fo r  ego ing  p roceed  ings ;  t ha t

t r  ue ,  and cor  r  ec t  r  ecord o f

Da ted  a t  Sa I t  Lake  C i t y ,  U tah ,  t h i s sil d a y
I

of  W,19E5.

ar
Cer t i f i ed  Sho r thand Repor ter

32L i cense  No .

ROT{ALO F.  HUABA.Rts
-4 1,:l * i:6 ',i 4


